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A Note ABoutT SOURCES 


Among the sources referred to in this report, readers will find mention of testi- 
mony given at the Commission's public hearings; briefs and submissions to the 
Commission; submissions from groups and organizations funded through the 
Intervener Participation Program; research studies conducted under the auspices 
of the Commission’s research program; reports on the national round tables on 
Aboriginal issues organized by the Commission; and commentaries, special 
reports and research studies published by the Commission during its mandate. 
After the Commission completes its work, this information will be available in 
various forms from a number of sources. 

This report, the published commentaries and special reports, published 
research studies, round table reports, and other publications released during the 
Commission’s mandate will be available in Canada through local booksellers or 
by mail from 


Canada Communication Group — Publishing 
Ottawa, Ontario 


KIA 0S9 


A CD-ROM will be published following this report. It will contain the report, tran- 
scripts of the Commission’s hearings and round tables, overviews of the four 
rounds of hearings, research studies, the round table reports, and the 
Commission’s special reports and commentaries, together with a resource guide 
for educators. The CD-ROM will be available in libraries across the country 
through the government's depository services program and for purchase from 


Canada Communication Group — Publishing 
Ottawa, Ontario 


BTA 0S9 


Briefs and submissions to the Commission, as well as research studies not pub- 
lished in book or CD-ROM form, will be housed in the National Archives of 
Canada after the Commission completes its work. 


A Notrrt ABout [TERMINOLOGY 


The Commission uses the term Aboriginal people to refer to the indigenous 
inhabitants of Canada when we want to refer in a general manner to Inuit and 
to First Nations and Métis people, without regard to their separate origins and 
identities. 

The term Aboriginal peoples refers to organic political and cultural entities 
that stem historically from the original peoples of North America, not to col- 
lections of individuals united by so-called ‘racial’ characteristics. The term 
includes the Indian, Inuit and Métis peoples of Canada (see section 35(2) of the 
Constitution Act, 1982). 

Aboriginal people (in the singular) means the individuals belonging to the 
political and cultural entities known as Aboriginal peoples. 

The term Aboriginal nations overlaps with the term Aboriginal peoples but 
also has a more specific usage. The Commission's use of the term nation is dis- 
cussed in some detail in Volume 2, Chapter 3, where it is defined as a sizeable body 
of Aboriginal people with a shared sense of national identity that constitutes the 
predominant population in a certain territory or collection of territories. 

The Commission distinguishes between local communities and nations. 
We use terms such as a First Nation community and a Métis community to refer 
to a relatively small group of Aboriginal people residing in a single locality and 
forming part of a larger Aboriginal nation or people. Despite the name, a First 
Nation community would not normally constitute an Aboriginal nation in the 
sense just defined. Rather, most (but not all) Aboriginal nations are composed 
of a number of communities. 

Our use of the term Métis is consistent with our conception of Aboriginal 
peoples as described above. We refer to Métis as distinct Aboriginal peoples whose 
early ancestors were of mixed heritage (First Nations, or Inuit in the case of the 
Labrador Métis, and European) and who associate themselves with a culture that 
is distinctly Métis. The more specific term Métis Nation is used to refer to Métis 
people who identify themselves as a nation with historical roots in the Canadian 
west. Our use of the terms Métis and Métis Nation is discussed in some detail 
in Volume 4, Chapter 5. 

Following accepted practice and as a general rule, the term Jnuit replaces 
the term Eskimo. As well, the term First Nation replaces the term Indian. 
However, where the subject under discussion is a specific historical or contem- 
porary nation, we use the name of that nation (e.g., Mrkmagq, Dene, Mohawk). 
Often more than one spelling is considered acceptable for these nations. We try 
to use the name preferred by particular nations or communities, many of which 
now use their traditional names. Where necessary, we add the more familiar or 
generic name in parentheses — for example, Siksika (Blackfoot). 


TERMINOLOGY xix 


Terms such as Eskimo and Indian continue to be used in at least three contexts: 


1. where such terms are used in quotations from other sources; 

2. where Indian or Eskimo is the term used in legislation or policy and hence 
in discussions concerning such legislation or policy (e.g., the Indian Act, the 
Eskimo Loan Fund); and 

3. where the term continues to be used to describe different categories of per- 
sons in statistical tables and related discussions, usually involving data from 
Statistics Canada or the Department of Indian Affairs and Northern 
Development (e.g., status Indians, registered Indians). 


INTRODUCTION 


les VOLUME I OF OUR REPORT, we presented an historical overview of the rela- 
tionship that has developed over the last 400 years between Aboriginal and non- 
Aboriginal people in Canada. We have seen that it was built on a foundation of 
false premises — that Canada was for all intents and purposes an unoccupied land 
when the newcomers arrived from Europe; that the inhabitants were a wild, 
untutored and ignorant people given to strange customs and ungodly practices; 
that they would in time, through precept and example, come to appreciate the 
superior wisdom of the strangers and adopt their ways; or, alternatively, that they 
would be left behind in the march of progress and survive only as an anthro- 
pological footnote. 

It was not to be. A country cannot be built on a living lie. We know now, 
if the original settlers did not, that this country was not terra nullius at the time 
of contact and that the newcomers did not ‘discover’ it in any meaningful sense. 
We know also that the peoples who lived here had their own systems of law and 
governance, their own customs, languages and cultures. They were not untutored 
and ignorant; they were simply cast by the Creator in a different mould, one 
beyond the experience and comprehension of the new arrivals. They had a dif- 
ferent view of the world and their place in it and a different set of norms and 
values to live by. 

Many non-Aboriginal Canadians recognize this today and would like to 
start afresh. They find it quite understandable that settlers in the early days had 
difficulty relating to Indigenous peoples — and indeed Indigenous peoples had 
a similar difficulty relating to them — but they find it impossible to justify the 
sad history of colonialism that followed. The time has come, they told the 
Commission in briefs and oral presentations, to put the relationship between 
Aboriginal and non-Aboriginal peoples on a more secure foundation of mutual 


v, RESTRUCTURING THE RELATIONSHIP 


recognition and respect and to plan together a better future for our children and 
our children’s children. 

This theme was echoed by many of the Aboriginal people who came to our 
hearings. Many, it is true, remain bitter and find it hard to put the past behind 
them. Memories of relocation, residential schools, discrimination and racism 
keep coming to the surface, causing them to lose heart and wonder whether 
things will ever change. But Commissioners were left in no doubt that deep down 
the spirit is still there, along with Aboriginal people’s determination to assume 
their rightful place in a new Canadian society where diversity is not just accepted 
but welcomed and encouraged, and where Aboriginal peoples are recognized not 
just as one of the founding peoples but as Canada’s First Peoples. 

Most Aboriginal people can rise above their circumstances, believing firmly 
that their destiny is to remain here on the land the Creator set aside for them 
to care for and protect. Commissioners are persuaded that Aboriginal peoples’ 
deep-seated spirituality explains the miracle of their survival through centuries 
of adversity and pain. They will assuredly live to see a new day for their children, 
and they are anxious and impatient to start putting in place the foundations of 
the new relationship. 

In this volume, the Commission addresses what we see as the four basic 
pillars of the new relationship: 


® treaties 
* governance 


lands and resources 
* economic development 


1. TREATIES 


For a great many people, the centre-piece of any new relationship between 
Aboriginal and non-Aboriginal people is the inherent right of Aboriginal peo- 
ples to self-government. Why then would Commissioners begin with treaties? 
The explanation is simple. The treaty was the mechanism by which both the 
French and the British Crown in the early days of contact committed themselves 
to relationships of peaceful coexistence and non-interference with the Aboriginal 
nations then in sole occupation of the land. The treaties were entered into on a 
nation-to-nation basis; that is, in entering into the pre-Confederation treaties, 
the French and British Crowns recognized the Aboriginal nations as self-goy- 
erning entities with their own systems of law and governance and agreed to 
respect them as such. For several centuries, treaties continued to be the traditional 
method of defining intergovernmental relations between Aboriginal and non- 
Aboriginal people living side by side on the same land. It continues to be the 
mechanism preferred by most Aboriginal people today. 


CHAPEER © UN TRO DUG LON 


Accordingly, in analyzing treaties in Chapter 2 of this volume, we consider 
them from two different perspectives. We examine the treaties already in exis- 
tence to see how successful the treaty mechanism has been in creating and 
maintaining a smooth and mutually satisfying relationship between the parties 
over time. But we also examine the treaty concept itself to see whether it offers 
the best way to establish new agreements involving the settlement of land claims 
and self-government structures. Obviously, these two purposes are related. If 
Aboriginal peoples did not see merit in the treaty mechanism, they clearly 
would not wish to adopt it as the basis for their future relations with non- 
Aboriginal governments. 

It will be apparent in Chapter 2 that treaties have had some disadvantages, 
most arising out of issues of interpretation. Governments have insisted on the 
written document as embodying the entire agreement between the parties; 
Aboriginal parties have considered the oral arrangement, whether reflected in the 
written document or not, as reflecting the true consensus reached by the parties. 
The courts have favoured the Aboriginal position and have established, through 
a series of important decisions, the fundamental principles of interpretation that 
should apply to historical treaties. If these principles were applied to new treaties, 
having regard to the context of treaty negotiations, Aboriginal people would have 
good reason to put their faith in the treaty process. 

It is indisputable, however, that existing treaties have been honoured by 
governments more in the breach than in the observance, and this might give 
Aboriginal parties reason to pause and reconsider the wisdom of using this 
process. Several recent changes in the Canadian constitution provide some reas- 
surance, however, especially sections 35 and 25 of the Constitution Act, 1982, 
which recognize and affirm existing Aboriginal and treaty rights and protect them 
against erosion. Rights conferred on Aboriginal parties in new or renewed 
treaties entered into after 1982 would enjoy the protection of these provisions. 

The courts have also enunciated new principles in recent years that 
Aboriginal parties to treaties can use to their advantage, such as the fiduciary 
obligations owed by federal and provincial governments to Aboriginal peoples 
and the fact that any violation of treaty promises would be seen by the courts 
as calling into question the honour and integrity of the Crown. By and large, 
therefore, Aboriginal people see more advantages than disadvantages in the 
treaty process and have told us that this is their preferred way to handle future 
negotiated settlements. 

In effect, what is contemplated in some cases is a renewal of the old 
treaties to make them meaningful in today’s context — not to change their spirit 
and intent, but to interpret them in a reasonable way in terms of today’s reali- 
ties. In other cases, new treaties will be required to reflect the new relationship 
between governments and Aboriginal people as a result of modern land claims 
settlements and negotiated arrangements for Aboriginal self-government, the two 
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being inextricably intertwined in the view of many Aboriginal people. In either 
case, the aim will be to establish through negotiation the basis for a new rela- 
tionship between Aboriginal and non-Aboriginal people based on the principles 
set out in Volume 1 of our report: mutual recognition, mutual respect, sharing 
and mutual responsibility. 


2. GOVERNANCE 


For roughly 400 years, Aboriginal people in Canada have been ruled by foreign 
powers, first by the French and the British and later by Canadians. In the eyes 
of Aboriginal people, none of these governments had any legitimate authority 
over them. Why do they say this? They point out that under international law, 
which is embodied in a series of conventions and covenants to which Canada 
is a signatory, all peoples have the right of self-determination, and this right 
includes the right to decide how they will be governed. No government can be 
imposed upon a people without their consent; this would be a denial of their 
right of self-determination. 

Aboriginal people in Canada say that they never consented to be governed 
by the French or the British or the government of Canada. Indeed, they were 
never consulted and had no say in the matter. Nor, they allege, did European 
powers assert authority over them on any valid grounds. Canada was not unin- 
habited when the Europeans came, nor was it ‘discovered’ by them. It has been 
the homeland of Canada’s First Peoples for millennia. 

Nor could the newcomers claim title to the land by conquest, for there was 
no conquest. Early in the contact period the relationship was one of peaceful 
coexistence and non-interference. It was mainly after Confederation that Canada 
began to appropriate large tracts of land to house the ever-increasing influx of 
settlers and that the process of colonization and domination of the Aboriginal 
population began. No one asked them whether they wanted to be British sub- 
jects or Canadian citizens. They were simply herded into small reserves to make 
way for development and at Confederation were assigned to the exclusive juris- 
diction of the Parliament of Canada. It apparently struck no one as strange, and 
possibly even improper, to hand over control of a whole people to a branch of 
the new federal government. Such is the perception of Aboriginal people, and 
in Volume 1 we documented some of the worst features of colonization that 
ensued. 

It is not surprising, therefore, that Aboriginal people are calling for a com- 
plete change in their relationship with federal and provincial governments to one 
that recognizes their inherent right of self-government as distinct peoples and 
as Canada’s First Peoples. The time seems opportune; indeed, the cracks in the 
existing relationship are coming starkly to the fore all across the country, and it 
should be apparent by now that trying to preserve the status quo is futile. 


CHAPTERS i;-INTRODUGCTION 


It is clear to the Commission that if Aboriginal peoples are to exercise their 
self-governing powers within the context of Canada’s federal system, then fed- 
eral and provincial governments must make room for this to happen. Instead of 
being divided between two orders of government, government powers will have 
to be divided among three orders. This is a major change, and one that will 
require goodwill, flexibility, co-operation, imagination and courage on the part 
of all concerned. 

Aboriginal people are not a homogeneous group, and it seems unlikely that 
any one model of self-government will fit all First Nations, Métis people and 
Inuit. The basic principles, however, should be settled by negotiation; the flex- 
ibility should be in their application. 

In Chapter 3, the Commission considers a variety of governance models, 
including models for the increasing number of Aboriginal people living in 
urban centres. We hope that these models will be helpful in stimulating serious 
discussion on this very challenging subject. 


3. LANDS AND RESOURCES 


Chapter 4, in Part Two of this volume, is devoted to lands and resources. This is 
probably one of the most sensitive aspects of the current dialogue, but it is one 
that must be addressed without equivocation. As interveners told us many times 
at our public hearings, self-government without the capacity for a broad measure 
of self-reliance is a recipe for disaster. How true this is. Governments need money 
to carry out their responsibilities, but Aboriginal nations have limited resources. 
Their lands and resources were taken from them by the settler society and became 
the basis for the high standard of living enjoyed by other Canadians over the years. 
Only a small proportion of Canada’s resource income has come back to Aboriginal 
people, most in the form of transfer payments such as social assistance. This has 
never been, and is not now, the choice of Aboriginal people. They want to free 
themselves from the destructive burden of welfare and dependency. But to do this 
they need to have back some of what was taken away. They need land and they 
need resources. How are they to get them in a country where almost every acre 
is spoken for? Most non-Aboriginal Canadians are probably unaware that even 
the amount of land initially set aside as reserves for Indian peoples has been 
reduced over the years to the point where just a third of the original remains. The 
Métis people, with few exceptions, have no land base at all. 

One way for Aboriginal peoples to acquire more land and resources is 
through the land claims process, but in most cases such negotiations have been 
hamstrung by lack of goodwill, if not lack of good faith, on the part of govern- 
ments. Claims have dragged on for years, and it is clear that the processes in place 
are not effective. The Commission has studied these processes and has recom- 
mendations to change this situation. One positive step would be to establish an 
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independent tribunal to monitor both the specific and the comprehensive land 
claims process. 

A tribunal would ensure, among other things, that claims were being 
dealt with in a timely fashion, that the parties were negotiating in good faith, 
and that the disputed resources were not being depleted pending the disposition 
of the claim. The goal would be to ensure that the process was not being abused, 
that delays were kept to a minimum, and that principles of fundamental justice 
and fairness were being respected. The Commission is persuaded that without 
such a supervisory body, land claims negotiations will continue to drag on, to 
the detriment of only one of the negotiating parties — Aboriginal claimants. 

Not all Aboriginal peoples have a land claim, however, and even for those 
who have, the settlement may fall far short of what is required for self-govern- 
ment. The Commission therefore approached the subject of land from a much 
broader perspective. Why do Aboriginal peoples want land? What do they need 
it for? They need lands and resources for self-government, but also for more than 
that. They need a land base for their people. In Chapter 3, we suggest that the 
nation, rather than the local community, is the preferred unit of self-government. 
Each Aboriginal nation would govern its own people and require enough land 
to accommodate them. Although all members of the nation may not want to live 
on the nation’s land base — where Aboriginal laws, customs, language, identity 
and culture would prevail under self-government — many will want to do so. 
There is already a movement afoot among Aboriginal people to recapture their 
identity and culture, and Aboriginal self-government might be expected to pro- 
vide further impetus in this direction. Aboriginal nations will need land, in some 
rough proportion to their numbers (which are on the increase, if current demo- 
graphic trends persist), on which they are a majority and can maintain and pro- 
mote their language, identity and culture and live their own way of life. In 
Chapter 4, we discuss some of the criteria for determining how much land and 
resources would be required realistically to support Aboriginal self-government 
in both its aspects — as a cultural homeland and as a viable economic base. 

The Commission recognizes, of course, that lands and resources alone will 
not provide self-sufficiency for Aboriginal governments. We therefore had to con- 
sider the potential for economic development. 


4, ECONOMIC DEVELOPMENT 


In Chapter 5, the Commission looks at the immensely difficult problem of how 
to build a viable economic base in Aboriginal nations and their communities to 
support self-government. Certainly, a share in the resources of an adequate land 
base would help, and this has to be part of any treaty renewal process or com- 
prehensive land claims agreement. But by itself it is not enough. 


CHART ERT: UN ERODUCTION 


During our public hearings, we visited a cross-section of First Nations, 
Inuit and Métis communities and saw at first hand the terrible poverty in which 
many Aboriginal families are living. How could this happen in an affluent 
country like Canada? We saw also the psychological impact of years of grinding 
poverty — the sense of helplessness and hopelessness, the low morale, the lack of 
self-esteem. As one hunter and trapper, who had seen the wildlife habitat 
destroyed in the name of development, said to us, “How can | hold my head up 
high when I can't put bread on the table to feed my family?” How does one 
respond to a question like that? How will Canada respond? 

It is clear that the traditional economies of Aboriginal peoples must be 
strengthened. Tremendous hardship was inflicted on thousands of Aboriginal 
families by the anti-fur campaign of the animal rights lobby. Serious threats to tra- 
ditional economies have also resulted from resource development projects — loss 
of habitat, mercury pollution, acid rain, and resource depletion through overfishing 
and clear cutting. The Commission believes that co-jurisdiction and co-manage- 
ment arrangements, where governments and Aboriginal people share responsibility 
for resource development, would result in less environmental damage and there- 
fore less damage to the traditional economies of Aboriginal peoples. 

Thriving, economically viable communities are not going to be created 
overnight. Aboriginal people recognize that a renewed focus on education and 
training is of vital importance. The inertia that paralyzes many communities has 
had a particularly deep impact on young Aboriginal people, causing them to drop 
out of school at alarming rates and abandon all prospects for a meaningful 
future. Yet this is the generation that must start to get ready for self-government: 
they must be the political leaders, the business entrepreneurs, the institution 
builders, the policy makers, the scientists, technicians and educators. It cannot 
happen without a massive investment in education and in imaginative and 
widely implemented approaches to help people acquire job experience. In the 
Commission's view, this is part of the mutual and shared responsibility of which 
we spoke in Volume 1 and a vital aspect of the new relationship. 

A significant step in the right direction would be for the federal govern- 
ment to fulfil its treaty promises. Its failure in this regard is a national disgrace. 
Another step would be for all governments to comply with the equality provi- 
sions of the Canadian Charter of Rights and Freedoms. We heard a lot about 
restorative and corrective justice during our mandate but saw very little evidence 
of it in practice. 

Finding employment is often problematic for Aboriginal people. Few job 
opportunities are available in Aboriginal communities, and in urban centres 
Aboriginal applicants often face discrimination and racism. Employment equity 
and affirmative action are positive steps, but they can never completely solve such 


a large-scale problem. Some 300,000 additional jobs for Aboriginal people need 
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to be created in the next 20 years if Aboriginal people are to attain the same level 
of employment as other Canadians enjoy. 

Governments are not likely to be able to create these jobs. Creating an envi- 
ronment in which small businesses and an appropriate mix of private and public 
enterprises can emerge and grow in Aboriginal communities would seem to be 
a more appropriate role. Aboriginal business development was a recurrent theme 
during our hearings. At our round table on economic development we heard 
some remarkable success stories, but we also heard about barriers to success, the 
main one being difficulty gaining access to capital. In Chapter 5, we review insti- 
tutional lending policies and suggest how financial institutions might play a 
greater role in furthering Aboriginal economic self-sufficiency. We also see a role 
for Aboriginal lending institutions; land claims settlements could provide a 
funding base for such institutions. Aboriginal people are fully aware that, in addi- 
tion to supporting traditional economies, new forms of economic activity are 
required for the future, including resource-based industries, manufacturing and 
services, if self-sufficiency and self-government are to become a reality. 

The messages of Volume 2 of our report are clear: 


¢ The treaty process is the most appropriate vehicle for embodying the new 
relationship between Aboriginal and non-Aboriginal people in Canada. 

¢ The time is right for Canadians and their governments to recognize the inher- 
ent right of Aboriginal peoples to self-government and to make room in the 
Canadian federation for its exercise. 

* A more equitable and just allocation of lands and resources to Aboriginal peo- 
ples is a fundamental prerequisite for preserving Aboriginal culture and 
identity and for the effective operation of Aboriginal self-government. 

¢ An adequate land and resource base by itself is not enough to support self- 
government: the challenge of Aboriginal economic development must also 
be met through the combined efforts of Aboriginal and non-Aboriginal 
people, governments and institutions. 


‘TREATIES 


When our peoples entered into treaties, there were nations of peo- 
ples. And, people always wonder why, what is a nation? Because only 
nations can enter into treaties. Our peoples, prior to the arrival of the 
non-indigenous peoples, were under a single political society. They 
had their own languages. They had their own spiritual beliefs. They 
had their own political institutions. They had the land base, and they 
possessed historic continuity on this land base. 

Within these structures, they were able to enter into treaties 
amongst themselves as different tribes, as different nations on this 
land. In that capacity they entered into treaty with the British people. 
So, these treaties were entered into on a nation-to-nation basis. That 
treaty set out for us what our relationship will be with the British 
Crown and her successive governments. 

Regena Crowchild 


President, Indian Association of Alberta 
Edmonton, Alberta, 11 June 1992° 


ies COMMISSION’S TERMS OF REFERENCE required us to investigate and make 
concrete recommendations concerning 


5. The legal status, implementation and future evolution of abo- 
riginal treaties, including modern-day agreements. 


An investigation of the historic practices of treaty-making may be 
undertaken by the Commission, as well as an analysis of treaty imple- 


“Transcripts of the Commission hearings are cited with the speaker’s name and affiliation, if any, and 
the location and date of the hearing. See A Note About Sources at the beginning of this volume for infor- 
mation about transcripts and other Commission publications. 
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mentation and interpretation. The Commission may also want to con- 
sider mechanisms to ensure that all treaties are honoured in the future. 


We were also directed to propose specific solutions, rooted in domestic and inter- 
national experience. 

This part of our mandate is in a sense the most simple to grasp. The treaties 
constitute promises, and the importance of keeping promises is deeply ingrained 
in all of us and indeed is common to all cultures and legal systems. Thus our task 
is, first, to identify the promises contained in the treaties. Then we must make 
recommendations for fulfilling any treaty promises that remain unfulfilled. This 
task, though simple to describe, takes us to the heart of our mandate and to the 
core elements of the relationship between Aboriginal and non-Aboriginal people 
in Canada. | 

We begin this volume, which concerns the restructuring of the relation- 
ship between Aboriginal and non-Aboriginal people, with an examination of the 
treaties because it has been through treaty making that relationships between 
Aboriginal and non-Aboriginal people have traditionally been formalized. In our 
view, treaties are the key to the future of these relationships as well. In this volume 
we address substantive issues such as governance, lands and resources, and eco- 
nomic development. Just as those issues were addressed traditionally in the 
nation-to-nation context of treaties, it is in the making of new treaties and 
implementation of the existing treaties that these issues can be addressed in a con- 
temporary context. 

In Volume 1, we discussed the history of treaty making; now we draw the 
lessons to be learned from that history. We will also see how the policies of the 
government of Canada, over time, ignored and marginalized the treaties, despite 
the continued insistence of treaty nations that the treaties are the key to all aspects 
of the relationship.” Finally, we will examine the central role of the treaties and 
treaty processes in fashioning a just and honourable future for Aboriginal peo- 
ples within Canada and an equitable reconciliation of the rights and interests of 
Aboriginal and non-Aboriginal people. 

At the same time we must acknowledge that not all the substantive issues 
in our mandate can be addressed through the making, implementation or 
renewal of treaties. Treaties, as we will see, are by their nature agreements made 
by nations. Where there are groups of Aboriginal people who may not meet the 
criteria for nationhood, some other instrument must be used. The primary 
theme of this volume nonetheless remains the revitalization of Aboriginal nation- 
hood, a theme discussed in greater detail in Chapter 3. 


In this chapter we use the term ‘treaty nations’ to refer to the Aboriginal Parties to treaties with the 
Crown. We use the term ‘Aboriginal nations’ to refer to nations of Aboriginal people that have not yet 


made a treaty with the Crown that addresses their Aboriginal rights and title. We refer to these nations 
collectively as ‘Aboriginal and treaty nations’. 
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Earlier in our report, we identified four key principles of a renewed rela- 
tionship: mutual recognition, mutual respect, sharing and mutual responsibil- 
ity (see Volume 1, Chapter 16). These principles have been present in varying 
degrees throughout the treaty relationship. Some treaty relationships are very old: 
they go back to the earliest times of contact between the Aboriginal peoples of 
the Americas and the first Europeans to arrive here. Some relationships have yet 
to be formalized by treaty. The four principles provide a framework for under- 
standing and fulfilling the treaties of the past and for making new treaties. 

The story of the treaties is, sadly, replete with examples of failed commu- 
nications, as peoples with vastly different views of the world attempted to make 
agreements. Those differences denied them a true consensus on many points, 
leading to frustration and animosity. In Volume 1, we saw that treaty making 
took place on a common ground of symbolism and ceremony, but contrasting 
world views led the treaty parties to divergent beliefs about the particulars of the 
treaties they made. | 

At the same time we must keep in mind that the very act of entering into 
treaties — even if the resulting agreements were flawed or incomplete — repre- 
sented a profound commitment by both parties to the idea of peaceful relations 
between peoples. The act embodies the principles of respect and sharing that we 
identified in Volume 1. Just as these principles motivated the participation of the 
parties to some degree at the time of treaty, so they should now guide the 
actions of both treaty parties as they seek to establish consensus on the matters 
that divide them. The treaty mechanism itself provides a sound and appropri- 
ate framework for the task ahead. Once made, treaties need to be kept alive, hon- 
oured and adapted to changing circumstances. 

As we saw in Volume 1, there was a long and rich history of treaty making 
among the Aboriginal nations of the Americas before the arrival of Europeans. 
This tradition was expanded to include European powers. The treaties made in 
the Americas during the past 500 years address matters of governance, lands and 
resources, and the economic relationship between the parties (see Figure 2.1). 
The original meaning — or as it is often described, the spirit and intent — of 
treaties has become obscure, for reasons we will discuss. In this chapter we will 
propose processes to reinstate the existing treaties to their rightful prominence 
in defining relationships between peoples. 

Treaties were made in the past because the rights of Aboriginal and non- 
Aboriginal people occupying a common territory could come into conflict 
unless some means of reconciliation was found. Contemporary Canadian law rec- 
ognizes Aboriginal rights as being based on practices that are “an integral part 
of their distinctive culture”.' The unique nature of Aboriginal rights, as under- 
stood in Canadian law, makes it difficult to fit them into the context of rights 
and obligations our courts are accustomed to addressing. By entering into 
treaties, the parties can clarify how these rights should interact with one another. 
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CHAPTER 2: TREATIES 


Treaty making can enable the deepest differences to be set aside in favour 
of a consensual and peaceful relationship. The parties to a treaty need not sur- 
render their fundamental cultural precepts in order to make an agreement to 
coexist. They need only communicate their joint desire to live together in peace, 
to embody in their own laws and institutions respect for each other, and to fulfil 
their mutual promises. 


1. A NEED For Pustic EDUCATION 


We have an agreement as treaty Indians and we believe that these 
treaties cannot be broken or changed or negotiated because a sacred 
pipe was used when the treaties were signed and sealed. 

Nancy Louis 


Samson Cree Nation 
Hobbema, Alberta, 10 June 1992 


Prejudice has prevented non-Aboriginal society from recognizing 
the depth, sophistication and beauty of our culture....But this must 
change, or there will be immense suffering in the future in this 
beautiful land which the Creator has bestowed upon us. 


Chief Eli Mandamin 
Kenora, Ontario, 28 October 1992 


In Volume 5, Chapter 4 we discuss in detail a program of public education on 
Aboriginal issues. Here we focus on the state of public knowledge about the 
treaties, which, unfortunately, are poorly understood by most Canadians. We 
begin by describing two images, both familiar, and both distortions of the 
meaning of the treaties. The first image is described in the accompanying box. 


The Indians arrived in canoes, the chiefs noble and wise and the warriors 
strong of limb, and they came to the meeting place where officials in 
black felt hats and black suits and red-coated Mounties were already wait- 
ing. The chiefs passed a pipe around, and the officials took it awkwardly 
as the Mounties and the warriors watched, displaying no emotion. After 
much talk a paper was brought out, and the noble chiefs and the men in 
hats made their marks upon it with a formal flourish. The photograph was 
taken at this moment, and the treaty became an artifact of our history. The 
black-hatted men and the chiefs had just pledged their undying loyalty to 
one another under the watchful and sceptical eyes of the red-coated 
Mounties and the strong-limbed warriors. 
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As a caption for this image, we offer a quotation from a speech by Prime 
Minister Trudeau in 1969, commenting on his government's recently announced 
white paper on Indian policy: 


We will recognize treaty rights. We will recognize forms of contract 
which have been made with the Indian people by the Crown and we 
will try to bring justice in that area and this will mean that perhaps 
the treaties shouldn't go on forever. It’s inconceivable, I think, that 
in a given society one section of the society have a treaty with the 
other section of society. We must all be equal under the laws and we 
must not sign treaties amongst ourselves.” 


Prime Minister Trudeau’s idea of the treaties, as expressed in the 1969 speech, 
was that they conferred rights to things such as “so much twine or so much gun- 
powder”, making it easy for him to dismiss them as trivial relics. 

The faded photograph of a treaty council is part of our common past as 
Canadians. It is one of a small number of images in our mental history books, along 
with the bearded man in a top hat driving in the last spike, the red-coated British 
soldiers scaling the cliffs before the battle of the Plains of Abraham, and the buck- 
skinned coureurs de bois paddling laden canoes through a land of lakes and forests. 

The photograph of the black-hatted officials, the noble chiefs and warriors, 
and the red-coated watchers has acquired a sepia tone, turning brown with age, 
and the corners are tattered. The men in the photograph are dead, their living 
words of mutual loyalty dispersed in the air like the smoke from their pipe, and 
the promises they made have been superseded by history. 

The paper they signed has become their treaty, and the words on the 
paper speak of the circumstances of a dead past. The words on the paper sur- 
vive, and it is easy to interpret them narrowly, legalistically, in a manner far 
removed from the spirit of coexistence prevailing when the treaties were made. 
In this way treaties can be made to appear trivial, indeed irrelevant, and to the 
extent that any honour is involved in fulfilling them, token payments of money, 
twine or gunpowder will suffice. 

A second image comes to mind (see accompanying box). The caption for 
this second image could be the words of Justice Reed of the Supreme Court of 
the United States, in a decision rendered in 1955: 


Every American schoolboy knows that the savage tribes of this con- 
tinent were deprived of their ancestral ranges by force and that, even 
when the Indians ceded millions of acres by treaty in return for 
blankets, food and trinkets, it was not a sale but the conquerors’ will 


that deprived them of their land. 


Were the treaties elaborate deceptions perpetrated by a sophisticated civ- 
lization upon unsophisticated and unwary Aboriginal peoples? Were the treaties 


GQHAP TER 22 TREATIES 


This image is a caricature, and the Indians are drawn comically, in cartoon 
style. Their noses are exaggeratedly large and their skin is bright red. The 
chief's eyes bulge as he ogles the mound of beads and other trinkets that 
spill out of a chest the man in the black top hat has brought. The top- 
hatted man holds a deed to Manhattan. Clearly, both the chief and the top- 
hatted man think the other is crazy. : 7 


fraudulent, designed to provide a thin veneer of respectability for transactions 
that were actually acts of conquest? Were the men in black hats and red coats 
engaged in an elaborate show? Were their promises of enduring loyalty at best 
evasions and at worst outright lies? 

In this view of history, the chiefs and warriors did not know that they were 
already a conquered people whose consent to a treaty was a mere formality. They 
were duped into peace by words of loyalty and trust and refrained from exercising 
their considerable military power as a result. In this view, the treaty might as well 
have been an ambush; its effect was the same. In this view, therefore, to continue 
to respect the treaties is to perpetuate a cruel hoax. Surely it would be preferable 
to end the pretext that there were ever meaningful treaties and to get on with 
the job of integrating Indian people into society on the basis of equality and 
sameness. 

The Commission undertook historical and legal research on the treaties on 
a scale unprecedented in our country’s history.’ We heard at length from First 
Nations leaders and elders in all parts of the country about the treaties that were 
made. We heard from Inuit about their land claims agreements, which are 
modern-day treaties. We heard from the Métis Nation about their hope for a new 
accord or compact to formalize their relationship with Canada. We heard from 
leaders and elders of other nations, which were denied the opportunity to make 
a treaty with the Crown, that they want to do so now, if it can be done upon a 
proper foundation of mutual respect. 

The Canada that takes a proud place among the family of nations was 
made possible by the treaties. Our defining national characteristics are tolerance, 
pluralism and democracy. Had it not been for the treaties, these defining myths 
might well not have taken hold here.’ Had it not been for the treaties, wars might 
well have replaced the treaty council. Or the territory might have been absorbed 
by the union to the south. Canada would have been a very different place if treaty 
making with the Indian nations had been replaced by the waging of war. 

Each of the European nations that came to America to plant a flag and 
assert imperial pretensions had a particular approach to the people of the con- 
tinent. The French settled in the St. Lawrence Valley and made such short-term 
military alliances as were necessary to secure peace and trade. The British 
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brought the common law, reinvented the Indian treaty on the basis of that law, 
and used it as their primary tool for relating to the Indian nations. This led to 
what might be termed a friendlier form of expropriation. Certainly the British 
honed the process of treaty making for purposes of land cession to a fine ant. 

In the treaties, the British Crown and the Indian nations pledged undy- 
ing loyalty to one another. The Crown’s honour was pledged to fulfilling 
solemnly made treaty promises. When these promises were dishonoured, the 
results were shameful. As Alexis de Tocqueville wrote in 1840, “the conduct of 
the United States Americans towards the natives was inspired by the most chaste 
affection for legal formalities....It is impossible to destroy men with more respect 
to the laws of humanity.”° Substitute ‘British’ or ‘Canadians’ for “United States 
Americans’ and the statement remains as valid and as provocative. 

Indian treaties bear the strong imprint of the British legal system. ‘Treaties 
are of course universal means of arranging alliances, enabling disparate peoples to 
keep the peace, and establishing mutually beneficial arrangements. What the 
British did uniquely was to establish unilaterally, in the Royal Proclamation of 1763, 
a set of rules to govern treaty making with the Aboriginal peoples of North 
America. These rules, as Canadian courts have since declared, gave rise to a unique 
trust-like relationship, which continues to have legal and political effect today. 

The British legal system regarded the creation of these rules as an assertion 
of British sovereignty and dominion over the land occupied by the Aboriginal 
nations. Courts in Canada have accepted that it is not their role to question the 
legality of this assertion of authority. Within the boundaries of our mandate, 
however, the Commission can and does challenge the legitimacy of certain con- 
clusions based on the Crown’s assertions, particularly when they call into ques- 
tion the Crown's declared policies of honourable dealing and its legal duty so to 
deal (see our recommendations in Volume 1, Chapter 16). It is the Commission’s 
duty to examine the Crown’s role in making and fulfilling treaties with First 
Nations and to make recommendations to the Crown in relation to these his- 
torical actions. 

The view described earlier — that treaties are no more than outdated scraps 
of paper — has led many Canadians to consider that the specific obligations 
described in the treaty documents are trivial and can therefore be easily dis- 
charged. In this view, treaties are ancient and anachronistic documents with no 
relevance today. Like Prime Minister Trudeau in 1969, many Canadians still do 
not understand how, in a modern democratic society, treaties can continue to 
exist between different parts of society. 

The other view — that treaties were weapons in a war fought not by combat 
but by deception and the systematic dishonouring of the sovereign’s solemn 
pledges — leaves many Canadians puzzled, even appalled, by the prospect of 
giving renewed effect to treaties made in the distant (or even the recent) past. 
They react even more strongly to the prospect of making new treaties. There 
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remains a view among Canadians that old treaty obligations might have to be 
fulfilled — grudgingly — but that the making of new ones is anathema to a vital 
and modern nation. | 

Canadian law and public policy have moved well ahead of these widely 
shared opinions about treaties. A mere twelve years after his 1969 speech, Prime 
Minister Trudeau agreed to a constitutional amendment that gave constitutional 
protection to “existing aboriginal and treaty rights”.’ By that time the courts had 
given strong indications that these rights had considerable legal significance. A 
year after the patriation of the constitution, Prime Minister Trudeau endorsed 
a further constitutional amendment that recognized the contemporary land 
claims process as the making of new treaties.® 

Canadians’ knowledge and understanding of treaties have not kept pace 
with these changes. Canadians are not taught that Canada was built on the formal 
treaty alliances that European explorers, military commanders and later civil 
authorities were able to forge with the nations they encountered on this conti- 
nent. Today, with increasing awareness of Aboriginal issues, young Canadians may 
learn more about the treaties than their parents did, but there is still little in the 
way of teaching material and curriculum development to dispel this ignorance. 
It is especially unfortunate that the younger members of the treaty nations may 
be losing a sense of their own history. If, as Justice Reed said, “every schoolboy 
knows” that the treaties were a sham used to disguise the expropriation of land, 
then this is the direct result of schoolboys having been misled or at least deprived 
of the truth about the treaties and about the peoples that made them. 

Our discussion of the historical treaties will of necessity be dominated by 
a discussion of First Nations. Treaties were not generally made with Métis 
people or Inuit. As a result, this chapter may appear to focus on only one of the 
three Aboriginal peoples of Canada. Nevertheless the making of treaties in the 
future can and should be open to all Aboriginal nations that choose a treaty 
approach. Many of the future treaties may well be termed accords or compacts 
or simply land claims agreements. But the Commission believes that treaties, by 
any name, are a key to Canada’s future. We will propose processes to implement 
and renew the historical treaties, which will involve an examination of the spirit 
and intent of those treaties. We will also make recommendations to revitalize 
treaty making for Aboriginal nations that have not yet entered into treaties 
with the Crown. 

We will propose a rethinking of the treaties as a means to secure justice for 
Aboriginal nations and a reconciliation of their rights with the rights of all 
Canadians. The result could be a new, satisfying and enduring relationship 
between the Aboriginal and treaty nations and other Canadians. It is within the 
treaty processes we propose that our substantive recommendations on matters 
such as governance, lands and resources, and economic issues will ultimately be 


addressed. 
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Treaties need to become a central part of our national identity and mythol- 
ogy. Treaties have the following attributes: 


° They were made between the Crown and nations of Aboriginal people, 
nations that continue to exist and are entitled to respect. 

° They were entered into at sacred ceremonies and were intended to be enduring. 

¢ They are fundamental components of the constitution of Canada, analogous 
to the terms of union under which provinces joined Confederation. 

¢ The fulfilment of the spirit and intent of the treaties is a fundamental test 
of the honour of the Crown and of Canada. 

e Their non-fulfilment casts a shadow over Canada’s place of respect in the 
family of nations. 


1.1 Treaties are Nation-to-Nation 


The treaties created enduring relationships between nations. In Volume 1 (par- 
ticularly chapters 3 and 5) we discussed the concept of nations of Aboriginal 
people. As discussed further in Chapter 3 of this volume, the original nations 
have evolved over time, and barriers to their exercise of nationhood have arisen, 
but this has not changed their relationship to the Crown.'” The parties to the 
treaties must be recognized as nations, not merely as “sections of society”. 

In entering into treaties with Indian nations in the past, the Crown rec- 
ognized the nationhood of its treaty partners. Treaty making (whether by means 
of a treaty, an accord or other kinds of agreements) represents an exercise of the 
governing and diplomatic powers of the nations involved to recognize and 
respect one another and to make commitments to a joint future. It does not 
imply that one nation is being made subject to the other. 

As discussed in Volume 1, the nation-to-nation relationship became unbal- 
anced when alliances with Aboriginal nations were no longer needed, the non- 
Aboriginal population became numerically dominant, and non-Aboriginal 
governments abandoned the cardinal principles of non-interference and respect- 
ful coexistence in favour of policies of confinement and assimilation — in short, 
when the relationship became a colonial one. 


1.2 Ireaties are Sacred and Enduring 


Much was said at our public hearings about the sacred nature of the treaties and 
their embodiment of spiritual values. As Nancy Louis of the Samson Cree Nation 
said in the passage quoted earlier in this chapter, the treaty nations regard as sacred 
compacts the agreements that Prime Minister Trudeau described as “forms of con- 
tract’. The contrast between these perspectives could not be sharper. 

Regardless of how the treaties are perceived, one thing is clear: the parties 
agreed that they were to be enduring. They were to last “so long as the sun rises 
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and the river flows.”"’ These are solemn words. They are words with which the 
Crown pledged its honour. In this chapter we explore the prevalent amnesia 
about the treaties and why their spirit and intent need to be rediscovered and 
fulfilled. 

Why are treaties with Indian nations different from ordinary contracts or 
international treaties? Some argue that they are not different. Some maintain that 
they are fully international in nature while others argue that they are simple con- 
tracts. he courts of Canada have described them as neither international nor 
contractual but as constituting in Canadian law a unique category of agreement 
or, in the terminology used by the courts, sui generis." 

Regardless of the legal character of the treaties, the Commission has con- 
cluded that the treaties are unique in part because their central feature makes 
them irrevocable. The central feature of almost all the treaties is to provide for 
the orderly and peaceful sharing of a land and the establishment of relations of 
peace and even kinship. Once this has been acted upon, it cannot be reversed. 
Parties that have made such promises cannot go back to the beginning and annul 
the agreement, because the treaty has made them interdependent in a way that 
precludes starting over again as strangers. 

Commercial contracts are easily made, then frequently changed or broken. 
Parties to contracts can resort to the courts, or they can simply change their 
minds about the contractual relationship. They can pay a penalty or damages, 
then go their separate ways. 

In the realm of international law, treaties are less readily made, but they 
too are sometimes changed or broken. Nation-states that break off a treaty rela- 
tionship may continue to have enduring links, but they do not usually find them- 
selves in a state of continuing interdependence as a result of sharing a territory. 
Except in the rarest of cases, they do not make treaties that obliterate their sep- 
arate identities and legal personalities or prejudice their exclusive.dominion 
over their territories. 

As discussed later in this chapter, the parties to the treaties now have a dif- 
ferent perspective on their relationship. The treaty nations maintain that their 
national identities, their sovereignty and their title were recognized and affirmed 
by their making of treaties with the Crown. However, they did give up exclu- 
sve dominion over their territories by consenting to some form of sharing of their 
territory. 

The Crown has traditionally contended that treaty nations, by the act of 
treaty making, implicitly or explicitly accepted the extinguishment of residual 
Aboriginal rights and acknowledged the sovereignty and ultimate authority of 
the Crown, in exchange for the specific rights and benefits recorded in the 
treaty documents. 

Although it can be argued that some treaties, or key parts of them, are void 
for lack of consensus, they cannot be voided, because the parties to the treaties 
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are now intertwined and interdependent. For this reason, the treaties must be 
respected and implemented, however difficult this may prove. As a result, areas 
of consensus must be built upon, and areas where no consensus was reached at 
the time the treaty was signed must now become the subject of a process to 
achieve consensus. 


1.3 Treaties are Part of the Canadian Constitution 


The Commission is of the view that the treaties are constitutional documents, 
designed to embody the enduring features of the law of the country. 

In extensive presentations to the Commission, treaty nation leaders said 
their nations were sovereign at the time of contact and continue to be so. Such 
positions are often perceived as a threat to Canada as we know it. The 
Commission has considered the various views of sovereignty expressed to us and 
has found no rational way to bridge the gap between those who assert and those 
who deny the continuing sovereignty of Aboriginal nations (see Chapter 3). 

The Commission concludes that any detailed examination of sovereignty 
is ultimately a distraction from the issues our mandate requires us to address. 
Differences in deep political beliefs are best dealt with by fashioning a mutually 
satisfactory and peaceful coexistence rather than attempting to persuade the 
adherents of opposing positions that their beliefs are misguided. 

Treaty making does not require the parties to surrender their deepest 
beliefs and rights as a precondition for practical arrangements for coexistence. 
In the international arena, treaties are made by nation-states reflecting the cul- 
tural and political diversity of all humanity. The treaties between the treaty 
nations and the Crown were based on their mutual consent and did not require 
either nation to surrender its identity and culture. The alternative to treaties was 
to take the treaty nations’ territory by force, an option that was certainly used 
elsewhere in the Americas.'* The avoidance of war between Aboriginal nations 
and the French and British in what is now Canada was a direct consequence of 
the treaties and the relationships created by them. 

The network of treaties between the Crown and treaty nations is described 
by some as confederal in nature." Treaty rights are now recognized and affirmed 
by section 35(1) of the Constitution Act, 1982. The Commission considers that 
the treaties do indeed form part of the constitution of Canada. When properly 
understood, the treaties set out the terms under which the treaty nations agreed 
to align themselves with the Crown. Most treaty nation members who appeared 
before the Commission denied that their nations became mere subjects as a result 
of their treaties, but made it clear that a political and a spiritual relationship of 
enduring significance was created. 

The Commission concludes that the treaties describe social contracts that 
have enduring significance and that as a result form part of the fundamental law 
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of the land. In this sense they are like the terms of union whereby former British 
colonies entered Confederation as provinces. 


1.4 Fulfilment of the Treaties is Fundamental 
to Canada’s Honour 


Canada holds a unique place among the nations of the world, considered a model 
of democratic ideals, pluralism, and respect for individual and group rights, 
which coexist in a rare and precious balance. The weak spot in Canada’s inter- 
national reputation, however, is that we have not honoured our obligations to 
Aboriginal peoples, a situation that has often been the subject of critical com- 
ment from international human rights bodies.” 

Canadians also recognize that Aboriginal peoples have been treated 
unjustly; many have a sense of unease about this part of Canada’s history. 
Unfortunately, many Canadians believe that it is too late to remedy these injus- 
tices. There is a genuine fear that the cost of justice might be too high. 

The Commission believes, however, that a just and fair fulfilment of the 
treaties is fundamental to preserving Canada’s honour in the eyes of the world 
and in the eyes of Canadians themselves. 

We want to engage Canadians in a vision of treaty fulfilment that has three 
elements. First, we need to achieve justice within the separate treaty relationships 
by implementing those provisions of the treaties that are set out clearly in legal 
documents. Second, reconciliation must be achieved between the spirit and 
intent of the treaties and the rights of Canadians as a whole. Oral representations 
and assurances that preceded treaty signings cannot be ignored or divorced 
from the written text. They are part of the spirit and intent of the treaties. We 
believe that the purpose of the treaties was to achieve a modus vivendi, a work- 
ing arrangement that would enable peoples who started out as strangers to live 
together as neighbours. The third element is to extend the treaty relationship to 
all Aboriginal nations in Canada. 

Before we can discuss justice in a meaningful way, however, we must over- 
come ignorance about the treaties. Attitudes arising from ignorance need to be 
altered through public education. We must engage in an open examination of 
the costs that drain the public purse and the public spirit alike, and against this 
we must begin to measure the gains offered by a new relationship. 

A program of public education about the spirit and intent of the treaties 
should include the development of curriculum and teaching materials. It should 
also include films, plays, and novels to tell the stories of the treaties. 

The three main audiences for a program of education are the Canadian 
public at large, the youth of the Aboriginal and treaty nations, and the public 
servants responsible for implementing the Crown’s treaty obligations. 
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RECOMMENDATION 


The Commission recommends that 


Public Education 2.2.1] 
Federal, provincial and territorial governments provide pro- 
grams of public education about the treaties to promote public 
understanding of the following concepts: 

(a) Treaties were made, and continue to be made, by 
Aboriginal nations on a nation-to-nation basis, and those 
nations continue to exist and deserve respect as nations. 

(b) Historical treaties were meant by all parties to be sacred and 
enduring and to be spiritual as well as legal undertakings. 

(c) Treaties with Aboriginal nations are fundamental compo- 
nents of the constitution of Canada, analogous to the 
terms of union whereby provinces joined Confederation. 

(d) Fulfilment of the treaties, including the spirit and intent of 
the historical treaties, is a test of Canada’s honour and of 
its place of respect in the family of nations. 

(c) Treaties embody the principles of the relationship between 
the Crown and the Aboriginal nations that made them or 
that will make them in the future. 


2. LEGAL CONTEXT 
OF THE TREATY RELATIONSHIP 


The non-Indian governments began to say, “What treaties? You have 
no treaties.” They did not terminate the treaties. They did not restrict 
the treaties. They just forgot about the treaties and our claim to the 
land, our land. This is our land as promised by your law. Treaties are 
the law. They are even in Canada’s highest law, the constitution. 
Chief Albert Levi 


Migmag First Nation at Big Cove 
Big Cove, New Brunswick, 20 May 1992 


For many decades, Canadian courts struggled with the legal character of treaties 
with Aboriginal nations. Were they contracts? If so, they were certainly very dif- 
ferent from ordinary commercial contracts in their subject matter, parties and 
open-endedness.'° Were they treaties as understood in international law? If so, 
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how did they acquire any legal force in Canadian law in the absence of imple- 
menting legislation, as is required to give force to international treaties?'’ These 
questions became the subject of numerous court cases, particularly in the 1980s, 
that helped to shape the legal context for treaties today. 

In 1985, the Supreme Court of Canada concluded in Simon v. The Queen 
that treaties were neither contracts nor international instruments. In Canadian 
law, they were now to be regarded as agreements sui generis. Mr. Simon was a 
Mi'kmagq who defended himself against a charge of unlawful possession of a rifle 
and ammunition by referring to hunting rights secured by a 1752 treaty between 
the Crown and the Mi’kmaq. The Crown, in prosecuting the case, relied on 
international law on treaty termination to argue that hostilities subsequent to 
the treaty had terminated it. The Supreme Court of Canada, which eventually 
heard the case, reached this conclusion: 


While it may be helpful in some instances to analogize the principles 
of international treaty law to Indian treaties, these principles are 
not determinative. An Indian treaty is unique; it is an agreement sui 
generis which is neither created nor terminated according to the 
rules of international law.'® 


In adopting this as our starting point, we do not intend to diminish the 
views of those who see the nature of the treaties differently. We acknowledge the 
view of many members of treaty nations that the treaties are international in 
nature. The Supreme Court has stated that, under the laws of Canada, the 
principles of international law can be helpful, at least by way of analogy, in inter- 
preting the treaties. 

The international law of treaties was codified in the 1969 Vienna 
Convention on the Law of Treaties." As the decision in Simon suggests, the prin- 
ciples of this body of law can be used by analogy, although no court (other than 
the Supreme Court of Canada in Horse, discussed later in this chapter) appears 
to have resorted to international law to interpret a treaty since then. In Simon 
the international law relating to the termination of peace treaties was held not 
to apply. This result was to the benefit of the treaty nations, which sought to rely 
on the continued existence of the 1752 treaty with respect to hunting rights. 

By the time of the Simon decision in 1985, section 35(1) of the Constitution 
Act, 1982 had come into force and had given a new legal stature to existing treaty 
rights. Recent cases had affirmed that a generous and liberal approach to inter- 
preting treaties is required. The classic statement is found in the following pas- 


sage from the 1983 decision in Nowegijick: 


It seems to me, however, that treaties and statutes relating to Indians 
should be liberally construed and doubtful expressions resolved in 
favour of the Indians.”” 
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The 1990 Szoui decision provided the following succinct description of a 
treaty: 


What characterizes a treaty is the intention to create obligations, the 
presence of mutually binding obligations and a certain measure of 
solemnity.” 


The Szouz case involved a safe conduct document, issued in 1760, which the 
courts held to be a treaty between the Huron nation and the Crown. The 
Supreme Court made it clear that the relationship between the Huron and the 
Crown at that time was at least partly nation-to-nation: 


At the time with which we are concerned relations with Indian 
tribes fell somewhere between the kind of relations conducted 
between sovereign states and the relations that such states had with 
their own citizens.”” 


In 1991, the Supreme Court observed in the Bear Island Foundation case 
that the fulfilment of treaty rights involved the fiduciary duty of the Crown.” 
The landmark decision in Sparrow elaborated further on the nature of the rela- 
tionship between Aboriginal peoples and the Crown, although it did not involve 
treaties directly. In Sparrow, the context was the effect of section 35(1) of the 
Constitution Act, 1982 on an Aboriginal right to fish. A unanimous Supreme 
Court, interpreting the section for the first time, found that its words “incor- 
porate the fiduciary relationship referred to earlier and so import some restraint 
on the exercise of sovereign power.”” 


The court quoted with approval the Ontario Court of Appeal decision in 
R.v. Taylor and Williams 


In approaching the terms of a treaty quite apart from the other con- 
siderations already noted, the honour of the Crown is always involved 
and no appearance of ‘sharp dealing’ should be sanctioned.”° 


Based in part on this conclusion, the court described a general guiding princi- 


ple for section 35(1) and generally for the future relationship between the 
Crown and Aboriginal peoples: 


That is, the Government has the responsibility to act in a fiduciary 
capacity with respect to aboriginal peoples. The relationship between 
the Government and aboriginals is trust-like, rather than adversar- 
ial, and contemporary recognition and affirmation of aboriginal 
rights must be defined in light of this historic relationship.” 


In other words, the government cannot treat Aboriginal people as if they were 
adversaries. On the contrary, it must be mindful of the trust-like relationship with 
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them and recognize and protect their Aboriginal rights as a trustee would pro- 
tect them. 

Canadian law thus provides a workable framework within which to begin 
to assess the status of the treaties and the special relationship they create. One 
of the problems to which the treaties give rise, however, is interpretation. 
Canadian law contains complex evidentiary rules developed to address the inter- 
pretation of contracts between parties with equal bargaining power (and pre- 
sumably sharing a common culture, language, laws and means of recording 
promises). 

In considering the interpretation of treaties, Associate Chief Justice 
MacKinnon of the Ontario Court of Appeal had this to say in Taylor and 
Williams: 


Cases on Indian or aboriginal rights can never be determined in a 
vacuum. It is of importance to consider the history and oral tradi- 
tions of the tribes concerned, and the surrounding circumstances at 
the time of the treaty, relied on by both parties, in determining the 
treaty effect. Although it is not possible to remedy all of what we 
now perceive as past wrongs in view of the passage of time, never- 
theless it is essential and in keeping with established and accepted 
principles that the courts not create, by a remote, isolated current 
view of past events, new grievances.”* 


The judge went on to set out a number of factors to guide the interpretation of 
treaties, which were subsequently approved by the Supreme Court of Canada in 
Siouz. Justice Lamer said in Sioui, without purporting to be definitive on the sub- 
ject, that these factors were “just as useful in determining the existence of a treaty 
as In interpreting it”. 


In particular, they assist in determining the intent of the parties to 
enter into a treaty. Among those factors are: 


. continuous exercise of a right in the past and at present; 

. the reasons why the Crown made a commitment; 

. the situation prevailing at the time the document was signed; 

. evidence of relations of mutual respect and esteem between the 


HH Oo Ne 


negotiators; and 


5. the subsequent conduct of the parties.” 


Justice Lamer added that “once a valid treaty is found to exist, that treaty must 
in turn be given a just, broad and liberal construction”. He noted that U.S. law 
on treaties is just as relevant in considering treaty interpretation in Canada and 
that this principle “for which there is ample precedent was recently reaffirmed 
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in Simon”. He then adopted the 1899 U.S. Supreme Court decision in Jones v. 
Meehan: 


It must always...be borne in mind that the negotiations for the treaty 
are conducted, on the part of the United States, an enlightened and 
powerful nation, by representatives skilled in diplomacy, masters of 
a written language, understanding the modes and forms of creating 
the various technical estates known to their law, and assisted by an 
interpreter employed by themselves; that the treaty is drawn up by 
them and in their own language; that the Indians, on the other hand, 
are a weak and dependent people, who have no written language and 
are wholly unfamiliar with all forms of legal expression, and whose 
only knowledge of the terms in which the treaty is framed is that 
imparted to them by the interpreter employed by the United States; 
and that the treaty must therefore be construed, not according to the 
technical meaning of its words to learned lawyers, but in the sense in 
which they would naturally be understood by the Indians. 


Justice Lamer went on to say: 


The Indian people are today much better versed in the art of nego- 
tiation with public authorities than they were when the United 
States Supreme Court handed down its decision in Jones. As the doc- 
ument in question was signed over a hundred years before that deci- 
sion, these considerations argue all the more strongly for the courts 
to adopt a generous and liberal approach.*! 


The Jones case uses some of the pejorative language of another era, and most 
Aboriginal people would reject the description of their ancestors as “weak and 
dependent” when the treaties were negotiated.” 

Recent cases have turned the Szoui decision around, concluding that sig- 
natories of more recent treaties should not benefit from special rules of inter- 
pretation because of their growing sophistication in matters of negotiation. In 
Kk. v. Howard, involving a treaty that ceded Aboriginal title to parts of southern 
Ontario, the Supreme Court of Canada held as follows: 


The 1923 Treaty does not raise the same concerns as treaties signed 
in the more distant past or in more remote territories where one can 
legitimately question the understanding of the Indian parties. The 
1923 Treaty concerned lands in close proximity to the urbanized 
Ontario of the day. The Hiawatha signatories were businessmen, a 
civil servant and all were literate. In short, they were active partici- 
pants in the economy and society of their province. The terms of the 
Treaty and specifically the basket clause are entirely clear and would 
have been understood by the seven signatories.°*° 
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In Eastmain Band v. Canada, the Federal Court of Appeal took a similar 
approach to interpreting the 1975 James Bay and Northern Quebec Agreement. 
The court said that 


while the interpretation of agreements entered into with the 
Aboriginals in circumstances such as those which prevailed in 1975 
must be generous, it must also be realistic, reflect a reasonable analy- 
sis of the intention and interests of all the parties who signed it and 
take into account the historical and legal context out of which it 


developed.’ : 


The courts continue to grapple with the interpretive difficulties of the 
treaties. The facts of each case must govern their approach, but the evolving law 
on the special fiduciary relationship between the Crown and Aboriginal peoples 
will also continue to guide the courts. Each treaty is unique in time and cir- 
cumstances. No single formula can be expected to settle the interpretation of such 
a diverse group of agreements. 

To bring some clarity to our analysis of the jurisprudence, we refer to 
treaties that should benefit fully from the interpretive approach described in the 
Stout case as historical treaties. Treaties to which these interpretive principles may 

not apply, such as the Howard and Eastmain cases, we refer to as modern treaties. 
) We do not suggest that there is a sharp dividing line between these classes of 
agreements. The historical context of the relationship between Aboriginal and 
non-Aboriginal people is relevant to all treaties, as is the general fiduciary relation- 
ship between Aboriginal peoples and the Crown described in Sparrow. The treaties 
made before the twentieth century are clearly historical, as are the numbered 
treaties made in relatively remote parts of Canada early in this century (Treaties 8, 
9, 10 and 11). Treaties made in 1975 and later can be characterized as modern. 
However, each treaty is unique, and as the courts have said, the factual context of 
each treaty must be considered when approaching issues of interpretation. 

Indeed, if the logic of the court decisions is accepted, it might be said that 
the written text of an historical treaty is but one piece of evidence to be con- 
sidered with others in determining its true meaning and effect. It seems illogi- 
cal to recognize the two-sided nature of treaty negotiations but to conclude that 
the one-sided technical language recorded by the Crown is the whole treaty. 

On the other hand, such an approach may be difficult to follow in light 
of the 1988 decision in R. v. Horse, in which the Supreme Court considered the 
admissibility of a transcript of the treaty negotiations to support an argument 
that the treaty was intended to guarantee the Indians a right of access to occu- 
pied private lands surrendered under the treaty. Justice Estey said: 


I have some reservations about the use of this material as an aid to 
interpreting the terms of Treaty No. 6. In my view the terms are not 
ambiguous. The normal rule with respect to interpretation of con- 
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tractual documents is that extrinsic evidence is not to be used in the 
absence of ambiguity; nor can it be invoked where the result would 
be to alter the terms of a document by adding to or subtracting from 
the written agreement. 


The court went on to quote a classic statement of the parol (or oral) evi- 
dence rule: 


Extrinsic evidence is generally inadmissible when it would, if 
accepted, have the effect of adding to, varying or contradicting the 
terms of a judicial record, a transaction required by law to be in writ- 
ing, or a document constituting a valid and effective contract or other 
transaction. Most judicial statements of the rule are concerned with 
its application to contracts, and one of the best known is that of Lord 
Morris who regarded it to be indisputable that: 


Parol testimony cannot be received to contradict, vary, add to or 
subtract from the terms of a written contract or the terms in which 


the parties have deliberately agreed to record any part of their 
contract. | Bank of Australasia v. Palmer, [1897] A.C. 540, at 545]*° 


Justice Estey noted that the parol evidence rule he relied on had its anal- 
ogy in the approaches to the construction of Indian treaties. He quoted the 
Nowegijick case as well as Jones v. Meehan. Justice Estey nevertheless held that there 
was “no ambiguity which would bring in extraneous interpretive material.”*° 

But what if the written version of the treaty was inaccurate or did not cap- 
ture the understanding of the Indian parties? In Sioui, Justice Lamer referred to 
what Justice Bisson of the Quebec Court of Appeal had concluded, based on the 
opening words of the document in question (which was not signed by the 
Hurons): “the Hurons did not know how to write and the choice of words only 
makes it clear that the document of September 5, 1760 recorded an oral treaty.””” 
It is well known that the numbered treaties were ‘signed’ by chiefs who did not 
read or write and were asked to make their marks or to touch a pen. Without 
question, the chiefs saw this as a formality that was of great significance to the 
Crown. But can this formality make the Crown’s memorandum of the oral agree- 
ment the exclusive evidence of its content? 


In an influential article (referred to in Sparrow), Brian Slattery encapsulated 
the basic problem: 


The written texts of these treaties must be read with a critical eye. 
Usually, they were accompanied by extensive oral exchanges, which 
may have constituted the true agreement. The written version was 
translated orally to the Indian in a process that allowed ample oppor- 
tunity for misunderstanding and distortion.*® 
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Looked at from a purely common-sense perspective, for the Indian parties 
who did not have the ability to read and write, the real treaty was very likely the 
oral agreement. The paper document may have been perceived as having the 
same importance to the Crown’s representatives as the ceremonial exchanges of 
wampum and the smoking of tobacco (to signify the solemnity and finality of 
the agreement) had to the Indian parties; but the legal document could not have 
been considered the agreement itself. 

The Horse case might now be reassessed in light of the principles of 
Sparrow. In particular, courts faced with interpreting treaties in the post-Sparrow 
era might consider what effect the sui generis nature of the relationship created 
by the treaties has on the evidentiary rules applicable to their interpretation. In 
Sparrow the court said that the relationship is trust-like and non-adversarial. Does 
this preclude the Crown from asserting that the written text is the whole treaty 
and that no oral evidence should be admitted to show otherwise? 

The law of contracts does not appear to be bound as rigidly to the writ- 
ten word as the authorities discussed in Horse might suggest. In his leading text 
on the law of contracts, Waddams discusses the difficulty of applying the parol 
evidence rule to a world in which standard wording and pre-printed contracts 
are widely used: 


If in all cases where documents were signed the signer had read and 
fully understood and intended to assent to the contents, the parol evi- 
dence rule would be widely applicable. In modern times, however, 
the growth in the use of standard form printed documents has 
greatly increased the number of cases where documents are signed 
without being understood or even read. Everyone knows this — even 
the judges now openly say it. Clearly then the party seeking to rely on 
the document can often be held to know that it was unread. And if that 
party knows or has reason to know that it does not represent the inten- 
tion of the signer the document should not be enforced. 

There is nothing very radical in this proposition. It springs nat- 
urally from the notion that the law of contracts exists to protect rea- 


sonable expectations.” 


It may appear somewhat farfetched to apply a comment about contem- 
porary pre-printed business forms to the negotiation of treaties in the 1800s. The 
common issue in both situations, however, is whether the parties had reasonable 
expectations that a written document expressed their mutual intentions. In 
both cases, there can be considerable doubt, and in both cases, if it can be shown 
that the written document does not embody a true consensus on its terms, it 
should not be treated as the exclusive record of the agreement. [he hard work 
of ascertaining whether a true consensus was reached must then be undertaken. 
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In some cases, as we will discuss, the parties may not in fact have reached con- 
sensus On some important points. 

In the 1984 case R. v. Bartleman, Justice Lambert of the British Columbia 
Court of Appeal wrote: 


There are many common law rules about the importance that is to 
be attached to the text of an agreement that has been reduced to writ- 
ing. But where the text of the agreement was created by one party 
long after the agreement was made, and where the text is written in 
a language that only one party can understand, I do not think that 
any of those rules relating to textual interpretation can have any appli- 


cation.” 


In that case, the treaty text was produced well after the meeting and the ‘signa- 
tures’ of the chiefs were “crosses on the document [that] were not put there by 
the Indians.”” 

As the Bartleman decision suggests, it does not appear necessary to reject 
all common law rules applicable to written contracts to achieve a fair approach 
to interpretation, once it is recognized that most treaties, like many pre-printed 
contractual forms today, were contracts of adhesion. An adhesion contract is 
defined by Blacks Law Dictionary as follows: 


Standardized contract form offered to consumers of goods and ser- 
vices on essentially “take it or leave it” basis without affording con- 
sumer realistic opportunity to bargain and under such conditions that 
consumer cannot obtain desired product or services except by acqui- 
escing in contract. Recognizing that these contracts are not the result 
of traditionally “bargained” contracts, the trend is to relieve parties 
from onerous conditions imposed by such contracts. However, not 
every such contract is unconscionable.” 


In other words, they are ‘agreements’ recorded by one party that do not neces- 
sarily reflect the real consent of the other. The law’s traditional respect for the 
written word must give way to the reality of the situation and an honest assess- 
ment of the historical context. The cross-cultural process of treaty making 
makes these concerns much greater in the case of Indian treaties than in the world 
of contemporary commerce, where most participants are literate. 

In the Commission's view, to ignore these factors is to deny the treaties their 
sui generis character in Canadian law and indeed to deny the very reasons that 
they are sui generis. In Horseman v. The Queen, Justice Wilson wrote: 


The interpretive principles developed in Nowegyick and Simon rec- 
ognize that Indian treaties are sui generis.... These treaties were the 
product of negotiation between very different cultures and the lan- 
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guage used in them probably does not reflect, and should not be 
expected to reflect, with total accuracy each party’s understanding of 
their effect at the time they were entered into. This is why the courts 
must be especially sensitive to the broader historical context in which 
such treaties were negotiated. They must be prepared to look at that 
historical context in order to ensure that they reach a proper under- 
standing of the meaning that particular treaties held for their signa- 
tories at the time. 


Later in the judgement, this conclusion is reached: 


In other words, to put it simply, Indian treaties must be given the 
effect the signatories obviously intended them to have at the time 
they were entered into even if they do not comply with today’s 
formal requirements. Nor should they be undermined by the appli- 
cation of the interpretive rules we apply today to contracts entered 
into by parties of equal bargaining power.” 


The law of Canada, in summary, has strained to acknowledge the unique 
character of the treaties. It has recognized the uniqueness of the relationship 
between the parties to the treaties, and it has acknowledged the unique nature 
_ of Aboriginal title. But by nature the law is an inconsistent and politically inap- 
propriate vehicle for resolving the deepest issues of treaty fulfilment. 

Not surprisingly, the Canadian law applied to treaties is suffused with the 
values and assumptions of imperial treaty makers. The written text of the treaty 
document, for example, is given precedence over oral traditions (although there 
is somewhat grudging acknowledgement of the oral tradition). In Horse, the 
Supreme Court of Canada said that unless there is ambiguity in the text drafted 
by the Crown’s draftsman, the courts cannot go outside the document for addi- 
tional evidence about the true intentions of the parties. The courts have some- 
times tried to avoid the rigours of this rule, but the rule remains in place, 
reflecting a highly literal approach to treaty interpretation. 

Treaties are often up for interpretation in court cases, but usually in a 
narrow and ultimately frustrating context. Often the question at issue is whether 
an Indian person whose First Nation is party to a treaty has a defence to a charge 
of hunting or fishing out of season. The variations on the facts are endless, but 
the pattern is common. Treaties often do provide for such a defence. However, 
the context does not invite a broad look at what the treaty was all about from 
the perspective of the First Nation party. The court is asked to decide the very 
narrow question of whether the accused has a treaty right to hunt or fish. The 
courts seldom have an opportunity to address more fundamental but contro- 
versial treaty questions such as whether the treaty nation’s Aboriginal title to its 
traditional territories was effectively extinguished. 
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This is one of the central issues raised by treaties. What if the two parties 
had completely different concepts of the agreement each believed had been 
reached? What if there never was agreement at all? The normal law of contracts 
specifies that a valid contract requires two elements: the first is the required for- 
mality, in the form of a seal or consideration passing between the parties (con- 
sideration meaning simply the exchange of something of value). The second 
element is consensus ad idem. This means that the parties must actually have 
reached a meeting of the minds, that is, an agreement. 

In commercial contracts, it can seldom be said that the parties did not have 
a meeting of minds about a sale of land, a car, shares or commodities. Usually, 
one party is purchasing something from the other for a price; both sides know 
what is being purchased and at what price. 

Many of the treaties with which we are concerned were made with one of 
the parties (the Crown) believing that the central feature of the treaty was the 
purchase or extinguishment of the other party’s Aboriginal title, while the very 
idea of selling or extinguishing their land rights was beyond the contemplation 
of the Aboriginal party, because of the nature of their relationship to the land. 
To date, Paulette has been the only case in which a direct discussion of this issue 
was even approached. 

At least one court has expressed the view that if a treaty were approached 
from the perspective of contract law, it might be found invalid. In R. v. Batisse, 
the court said, in relation to the negotiation of Treaty 9 in 1905-1906: 


As a result, approximately 90,000 square miles of resource-rich land 
was acquired by the Crown, free of any beneficial Indian interest, for 
an absurdly low consideration (even for that time). It is still not clear 
whether Indian treaties are to be considered basically as private con- 
tracts or as international agreements. If the former, then the very 
validity of this treaty might very well be questioned on the basis of 
undue influence as well as other grounds.“ 


Other courts have drawn a similar link between treaties and contracts. For 


example, in R. v. Tennisco, the Ontario Supreme Court observed about the for- 
mation of an Indian treaty: 


In its simplest form the treaty must of necessity consist of an agree- 
ment or settlement arrived at between two or more parties with all 
of the elements of a valid contract. To be a treaty, the provisions of 
the agreement or settlement, at the very least, must be capable of 


enforcement during the life of the instrument at the instance of 
both parties.” 


If the Indian treaties were contracts, conventional legal analysis might indi- 
cate that many of them are void because of the absence of consensus ad idem. The 
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law of contracts then suggests that the parties would return to their original posi- 
tions, as if the contract had not been made. The problem is apparent. After 100 
years of relying on a treaty that has been assumed to be about extinguishment, 
the parties cannot turn back the clock and begin again. 

The legal characterization of the treaties as sui generis is a powerful con- 
clusion with powerful implications in law. On one hand, terming the treaties suz 
generis is legally liberating. It means that special rules of law can be developed 
to address the unique nature of the treaties. On the other hand, though, it might 
be interpreted to mean that some of the basic protections of contract law do not 
apply if they would otherwise challenge the extinguishment of Aboriginal title. 

Courts have been eager to find that Indian treaties are valid, although they 
are also willing to find that they have been breached. In Simon, the possible appli- 
cation of fundamental breach to the treaties was referred to by Chief Justice 


Dickson: 


It may be that under certain circumstances a treaty could be termi- 
nated by the breach of one of its fundamental provisions. It is not 
necessary to decide this issue in the case at bar since the evidentiary 
requirements for proving such a termination have not been met.*° 


Similarly, article 60 (1) of the Vienna Convention entitles a party to a treaty to 
_ terminate it or suspend its operation in whole or part where the other party is 
in “material breach.”*” 

When applied to the treaties, the doctrine of fundamental breach appears 
tailor-made for numerous situations. A recent example is the Supreme Court of 
Canada decision in Bear Island.** This case involved an assertion by the Teme- 
Augama Anishinabai (Deep Water People, in Ojibwa) that they had Aboriginal 
title to some 4,000 square miles of land in the Temagami area in northeastern 
Ontario, an area of exceptional beauty, dotted by clear-cut logging and tourist 
businesses in an uneasy balance. The litigation began in the early 1970s and ended 
with a judgement of the Supreme Court of Canada in the summer of 1991. 

The Bear Island case is worthy of special study on many levels. It is a saga 
of nearly 20 years of argument before the courts. It is an object lesson to many 
Aboriginal leaders who want to place their people’s most important rights before 
a court. [he judgement of the trial court, released in late 1984, found that there 
were no Aboriginal rights at all. It discussed the evidence of individual families 
and their trapping areas in great detail. There was a treaty, but the case was not 
framed so as to require the court to address any entitlement under the treaty. 

By the time the Supreme Court released its decision, it was 1991, nearly seven 
years later. The court concluded that the trial judge was wrong and added that, on 
the basis of the facts as the trial judge found them, there had been “an aboriginal 
right” but that some “arrangements” made sometime after the treaty amounted to 


an adhesion to the treaty. This extinguished the Aboriginal rights of the Teme- 
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Augama Anishinabai. The Supreme Court remarked that there was agreement that 
some of the treaty rights had not been fulfilled. The fulfilment of these rights, the 
court indicated, involved the fiduciary obligations of the Crown. 

The Ontario Court of Appeal had even gone so far as to conclude that the 
Robinson-Huron Treaty had the effect of unilaterally extinguishing the 
Aboriginal title of the Teme-Augama Anishinabai because the Crown had formed 
the intention to extinguish that title, and the ratification of what was in form 
an agreement was equally capable of being a unilateral act of extinguishment by 
the sovereign.” 

If the facts of the treaty adhesion found to have occurred were looked at 
from the perspective of ordinary contract law, another legal doctrine would cer- 
tainly have raised its head — that of fundamental breach. The Teme-Augama 
Anishinabai were said to have exchanged their Aboriginal rights for two main 
rights: the right to annuities and the right to a reserve of reasonable size. A major 
component of the treaty — and probably the most fundamental one — remained 
unfulfilled. A small reserve was created in the late 1940s, 60 years after the adhe- 
sion. The balance of the land entitlement remains unfulfilled, however, more than 
100 years after the adhesion. 

Bear Island suggests that the validity of a treaty purporting to extinguish 
Aboriginal rights will seldom be questioned. It may be that the treaty rights of 
the First Nation have not been recognized or implemented, but this cannot call 
into question the cession of land. In the eyes of the law, the Crown can be com- 
pelled to live up to commitments under the treaties, but the extinguishment has 
validity no matter how poorly the Crown subsequently fulfilled its obligations. 

The Commission believes that cases such as Bear Island place an inappro- 
priate burden on the courts. It is beyond the normal duty of the courts to rule 
on the validity of instruments that have been relied upon for generations, even 
centuries. It is natural for a court to leave such instruments intact, rather than 
set them aside, and simply provide for compensation if the Crown has breached 
its duty. The Supreme Court has never been asked to rule on the validity of a 
treaty when there is compelling evidence that the written text deviated from the 
treaty nations understanding. 

Indian treaties now have the following attributes in Canadian law: 


They are agreements sui generis, neither mere contracts nor treaties in inter- 
national law. 


They were entered into by one party — the Crown — that owed a fiduciary 
duty to the other party — the treaty nation. 

* The honour of the Crown is always involved in treaties’ formation and ful- 

filment. 

Historical treaties are to be given a large and liberal interpretation in light of 

the understanding of the Aboriginal party at the time of entering into the treaty. 
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* While modern treaties may not benefit from the same rules of interpretation 
as apply to the historical treaties, the courts have not yet explored the impact 
of the Sparrow decision on their interpretation, particularly their sui generis 
nature and the Crown's fiduciary duty. 


The Commission believes that the unique nature of the historical treaties 
requires special rules to give effect to the treaty nations’ understanding of the 
treaties. Such an approach to the content of the treaties would require, as a first step, 
the rejection of the idea that the written text is the exclusive record of the treaty. 

The basic question we posed earlier still lingers: what if there was no 
agreement at all? One party thought it was purchasing land; the other thought 
it was agreeing to share its territory. This goes beyond the limits of legal analy- 
sis and into the grey area of contact between two alien societies entering treaty, 
signifying something very important to both of them, but perhaps something 
very different to each of them. Questions of Aboriginal and treaty rights are dif- 
ferent in many ways from the issues courts normally decide, and one might 
wonder whether they are inherently unsuitable for disposition by the courts 
(non-justiciable’). 

The Supreme Court of Canada has consistently reaffirmed, however, in 
every important decision on Aboriginal or treaty rights since at least 1973, that 
these are in fact justiciable issues. In Calder, Guerin, Simon, Sioui and other cases, 
arguments have been made that the issues before the court could not or should 
not be addressed by judges. Until the 1984 Guerin case, the Crown’s fiduciary 
responsibilities were described as a non-justiciable “political trust”. Aboriginal 
and treaty rights were described as having been “superseded by law”. Until 
Sparrow, the regulation of Aboriginal rights to fish was said to have extin- 
guished those rights. 

The Supreme Court of Canada, for the most part consistently, has made 
it clear that Aboriginal and treaty rights are part of the legal regime that defines 
the rule of law in Canada. These court decisions have come slowly, erratically, 
and at great cost to Aboriginal people. They are also built on a jurisprudential 
foundation that did not have the benefit of the Aboriginal perspective on key 
issues.” Whatever the shortcomings of the legal system that considered these 
rights, they are clearly not historical anomalies; nor are they mere constructs of 
policy. They are part of the bedrock of our law, and they paved the way for our 
pluralistic society. 

They have also contributed, however, to an increase in tensions between 
the treaty parties. Court proceedings simply do not foster reconciliation. They 
create winners and losers. Those who lose an argument in court do not always 
accept it, particularly if they regard the process or the result as illegitimate. This 
applies equally to treaty nations people and to segments of the non-Aboriginal 
population. For this reason, we see a need for treaty nations, the institutions of 
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the Crown and the Canadian public to engage in a process of mutual under- 
standing and respect that is not driven by successes or failures in court. 

When the courts arrive at the limits of legal analysis and the law as legit- 
imate tools for determining rights, they will be compelled to recommend a nego- 
tiated political settlement based on such rights as they have found to exist. 
Courts can describe rights. They cannot make a relationship based on those rights 
work. At some point we may have to stop looking to the courts for assistance. 
An eloquent plea to this effect is found in the judgement of Justice Lambert of 
the British Columbia Court of Appeal in the Delgamuukw case: 


So, in the end, the legal rights of the Indian people will have to be 
accommodated within our total society by political compromises and 
accommodations based in the first instance on negotiation and 
agreement and ultimately in accordance with the sovereign will of the 
community as a whole. The legal rights of the Gitksan and 
Wet’suwet’en peoples, to which this lawsuit is confined, and which 
allow no room for any approach other than the application of the law 
itself, and the legal rights of all Aboriginal peoples throughout British 
Columbia, form only one factor in the ultimate determination of 
what kind of community we are going to have in British Columbia 
and throughout Canada in the years ahead. In my view, the failure 
to recognize the true legal scope of Aboriginal rights at common law, 
and under the Constitution, will only perpetuate the problems con- 
nected with finding the honourable place for the Indian peoples 
within the British Columbian and Canadian communities to which 
their legal rights and their ancient cultures entitle them.>! 


3. HistToricaAL TREATIES: THE NEED FOR 
JUSTICE AND RECONCILIATION 


Our people have always understood that we must be able to continue 
to live our lives in accordance with our culture and spirituality. Our 
elders have taught us that this spirit and intent of our treaty rela- 
tionship must last as long as the rivers flow and the sun shines. We 
must wait however long it takes for non-Aboriginal people to under- 
stand and respect our way of life. This will be the respect that the 
treaty relationship between us calls for. 

Josephine Sandy 


Ojibwa Tribal Family Services 
Kenora, Ontario, 28 October 1992 


By virtue of section 35 of the Constitution Act, 1982, existing treaty rights are 
protected by the constitution. Thus, the treaties are now in a sense part of the 
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constitution, including the unique relationships they create among nations or 
peoples. Despite section 35, however, the institutions of government have been 
slow to reflect the treaties in their laws, policies and practices. All too often, treaty 
rights are disputed in the courts. 

As we have seen, the law of Canada has developed certain rules that pay 
respect to the unique nature of the treaties. But treaties are also circumscribed 
by the nature of the law the courts are called upon to apply. The courts have 
brought to bear a legalistic focus on the written text of treaties. The Commission 
has concluded that further court decisions may well deepen the gulf between the 
treaty parties, regardless of who wins and who loses future court battles. 

Even when a treaty right prevails in court, there is reluctance to implement 
that right. Frequently, treaty rights come to courts in connection with criminal 
prosecutions. There is no readily available mechanism to implement in positive 
terms a right that has been given judicial recognition as a defence to a charge of 
unlawful hunting or fishing. Similarly, disputes about reserve land or other 
important treaty rights are often delayed and frustrated by inappropriate 
processes for fulfilment, thus perpetuating injustice (see Chapter 4 in Part Two 
of this volume). 


3.1 The Need for Justice 


The Commission sees the first objective in fulfilling the treaties as the achieve- 
ment of justice. Treaty rights already identified by the courts should be given force 
and effect. Our recommendations to achieve justice in this narrow but impor- 
tant sense are set out at the end of this chapter and in other chapters in this 
volume (see in particular Chapter 4). 

‘Treaty promises were part of the foundation of Canada, and keeping those 
promises is a challenge to the honour and legitimacy of Canada. The fulfilment 
of treaty rights already recognized by the courts will bring important benefits to 
treaty nations people. In particular, the full implementation of hunting, fishing 
and trapping rights can assist in the revitalization of traditional economies. The 
fulfilment of treaty land entitlements and the resolution of land claims will pro- 
vide important resources for creating new economic opportunities. 

The implementation of legally recognized rights under the treaties will also 
demonstrate that the Crown’s honour is reflected in the Crown’s actions. Until 
the rights already recognized in Canadian law as being in the treaties are 
respected, treaty nations cannot be expected to embark on further discussions 
aimed at deeper reconciliation with other Canadians. It is not enough for goy- 
ernments to say, © [rust us.” 

The first stage of treaty implementation therefore is to find ways to give 
effect to treaty rights already acknowledged by the Canadian legal system. Our 
specific recommendations for short-term implementation are set out later in this 


chapter and in Chapter 4. 
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3.2 The Need for Reconciliation 


By reconciliation we mean more than just giving effect to a treaty hunting right 
or securing the restoration of reserve land taken unfairly or illegally in the past. 
We mean embracing the spirit and intent of the treaty relationship itself, a rela- 
tionship of mutual trust and loyalty, as the framework for a vibrant and respect- 
ful new relationship between peoples. 

New attitudes must be fostered to bring about this new relationship. A con- 
sensus will have to evolve that the treaty relationship continues to be of mutual 
benefit. New institutions must be created to bring this relationship into being. 
At present, the relationship between the treaty parties is mired in ignorance, mis- 
trust and prejudice. Indeed, this has been the case for generations. 

We embark on this discussion with a full appreciation that Canada is in a 
fiscal crisis. In our view, however, the cost of the present unreconciled relation- 
ship far outweighs the cost of achieving the proper balance in the relationship, 
particularly when human costs are included. We examined the cost of the pre- 
sent regime and its consequences in terms of poverty, despair and premature 
death (see Volume 5, Chapter 2). A new relationship built on honouring the 
treaties will lead to self-reliance, empowerment and the restoration of resources 
to the treaty nations. It will lead away from the crippling dependence on gov- 
ernment that has been engendered in treaty nations communities. 

The Commission has identified major issues requiring analysis, reconcil- 
iation and redress. They stem from profound differences in the beliefs of the 
Crown and the treaty nations with respect to the nature and content of the 
treaties. Before exploring these differences, it is important to lay a foundation 
for reconciliation by setting out the areas where consensus has been achieved by 
the treaties. 


3.3 Common Ground in the Treaties 


The courts have sometimes mistakenly regarded the written text as an accurate and 
complete record of the treaty agreement. There are dangers in going to the other 
extreme and concluding that the treaties are so completely devoid of consensus that 
the written records should be discarded. This view would result in a complete rejec- 
tion of the treaties as representing any kind of agreement whatsoever. 

In fact, there is considerable common ground between the Crown and 
treaty nations concerning the treaties. Both parties perceived the treaties as pro- 
viding for a shared future. The treaties were to define relationships between gov- 
ernments. They guaranteed a sharing of the economic bounty of the land. They 
guaranteed peace and prevented war. They involved a mutual respect that was 
to be enduring. There is common ground in the understanding that once the 


treaty was made, it would define and shape the future relationship between the 
parties in a definitive way. 
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There is common ground in the fact that each party brought to the treaty 
ceremony its most sacred and enduring symbols. The Crown formalized the 
treaties using its most formal instrument: a written document under seal. Clergy 
were often asked to attend treaty councils to provide advice and spiritual guid- 
ance to the parties. Representatives of the Crown pledged the word of the sov- 
ereign. In the Anglo-Canadian legal tradition, making the treaty agreement 
under seal gave it force in law, as expressed by Lord Denning of the English Court 
of Appeal in 1982: 


They [the Indian peoples] will be able to say that their rights and free- 
doms have been guaranteed to them by the Crown, originally by the 
Crown in respect of the United Kingdom, now by the Crown in 
respect of Canada, but, in any case, by the Crown. No parliament 
should do anything to lessen the worth of these guarantees. They 
should be honoured by the Crown in respect of Canada ‘so long as 
the sun rises and river flows’. That promise must never be broken.” 


Similarly, the treaty nations drew upon solemn practices from their own laws and 
traditions: the pipestem, wampum, tobacco and oratory. For the Indian nations 
of the plains, the sacred pipe sealed the agreements: 


The concept of treaty, znaistisinni, is not new to the Blood Tribe. 
Inaistisinni is an ancient principle of law invoked many times by the 
Bloods to settle conflict, make peace, establish alliances or trade 
relations with other nations such as the Crow, the Gros Ventre, the 
Sioux and, more recently, the Americans in 1855 and the British in 
1877. Inaistisinni is a key aspect of immemorial law, which served 
to forge relationships with other nations. Inaistisinni is a sacred 
covenant, a solemn agreement, that is truly the highest form of 
agreement, binding for the lifetime of the parties. So solemn is a 
treaty that it centres around one of our most sacred ceremonies and 
symbols, the Pipe. 

Les Healy 


Lethbridge, Alberta 
2) May 1993 


In each case, treaty making was solemnized with the formality appropriate to 
commitments intended to endure as long as the sun rises and the rivers flow. 


3.4 Lack of Common Ground 


In Volume 1, we showed that the Indian nations and the Crown had divergent 
views about the fundamental assumptions on which the treaties were based. The 
Crown's objective was to achieve the extinguishment of Aboriginal title and the 
subjection of treaty nations to the Crown’s authority. The British Crown, like 
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all European powers that came to the Americas, adhered to the doctrine of dis- 
covery. Chief Justice Marshall of the U.s. Supreme Court described this doctrine 
in a 1823 decision, Johnson v. M Intosh: 


This principle was that discovery gave title to the government by whose 
subjects, or by whose authority, it was made, against all other European 
governments, which title might be consummated by possession. 

The exclusion of all other Europeans necessarily gave to the 
nation making the discovery the sole right of acquiring the soil from 
the natives, and establishing settlements upon it. It was a right with 
which no Europeans could interfere. It was a right which all asserted 
for themselves, and to the assertion of which, by others, all 
assented.... While the different nations of Europe respected the right 
of the natives, as occupants, they asserted the ultimate dominion to 
be in themselves; and claimed and exercised, as a consequence of this 
ultimate dominion, a power to grant the soil, while yet in possession 
of the natives. These grants have been understood by all to convey 
a title to the grantees, subject only to the Indian right of occu- 
pancy.” 


This principle explains the British Crown's purposes in treaty negotiations, 
at least after the Royal Proclamation of 1763. The Crown thought it had domin- 
ion over Indian lands, even in the absence of a treaty. Indian title was seen as a 
possessory right, a cloud upon the Crown’s title that could be purchased to per- 
fect that title. Acquisition of that title was a one-time purchase. 

The treaty nations regarded the treaties, in terms of their spirit and intent, 
as a set of solemn, oral and mutual promises to coexist in peace and for mutual 
benefit. The treaty was to be renewed regularly, to be kept fresh and living. In 
this view, the piece of paper produced by the Crown was no more the treaty than 
was the pipestem, the wampum or the tobacco that symbolized the solemnity 
of the promises. 

Each treaty is a unique compact, but there is remarkable consistency in the 
principles of the treaties as expressed by the treaty nations themselves. They main- 
tain with virtual unanimity that they did not give up either their relationship to 
the land (or as Europeans called it, their title) or their sovereignty as nations by 
entering into treaties with the Crown. Indeed, they regard the act of treaty 
making as an affirmation of those fundamental rights. 

Indian treaty nations naturally approached the treaties they made with 
Europeans on the same basis as the treaties they made with each other. As we 
saw in Volume 1, indigenous treaty practice was to reinforce the autonomy of 
nations and to establish relations of kinship among them. To the treaty nations, 
the making of a treaty affirmed their nationhood and their rights to territory. 
They created sacred relations of kinship and trust. 
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3.5 The Vulnerability of Treaties 


The treaties have been affirmed by both parties, and nullification is not an option 
for either party.” The treaty nations affirm, virtually without exception, that they 
have valid treaties with the Crown and do not seek to void them. This is key to 
understanding the position they asserted to this Commission and elsewhere. 
They take issue not with the existence or essential validity of the treaties but with 
the Crown’s interpretation of the content of the treaties. 

In Canadian law, as we have seen, the conduct of the parties after the treaty 
is relevant to the continuing validity of a treaty.”’ International law, by analogy, 
provides for limited circumstances under which a party may suspend specific 
treaty terms when a dispute arises, as opposed to withdrawing from or nullify- 
ing the treaty as a whole.”° 

The Commission believes that if the treaty nations were to choose to use 
all legal means at their disposal to challenge the orthodox legal interpretation of 
the written text of their treaties, some key provisions of the treaties might well 
be vulnerable in light of legal doctrines such as duress, non est factum, funda- 
mental breach, and breach of the Crown’s fiduciary duty.” Such proceedings 
might result in grave legal and financial uncertainty across Canada as long-held 
rights were called into question. 

It is also quite possible that this would not occur. If faced with the argu- 
ment that the treaties did not, for example, extinguish Aboriginal title, at least 
some courts might narrow and confine the results of some of the cases of the past 
30 years, which have generally been favourable to Aboriginal peoples’ interpre- 
tation. In this situation, Aboriginal people might become frustrated by the lack 
of respect for their aspirations, and renewed violence could occur, both within 
and outside treaty nation communities. 

We must emphasize that challenging the legal texts of the historical treaties 
does not reflect the position of the treaty nations. They have waited steadfastly 
for implementation of their treaty rights as they understand them. It is the Crown 
that has marginalized the treaties to the point where questioning their validity 
— clearly as a last resort — might become an option. 

The present tension between the competing visions of what the treaties 
were intended to accomplish compels the parties to make a choice between two 
starkly opposed options: 


* renegotiating the historical treaties from scratch, or 
* identifying and implementing the spirit and intent of these treaties. 


3.6 Implementing the Spirit and Intent of Treaties 


The Commission uses the term ‘spirit and intent’ to mean the intentions the 
treaty parties voiced during treaty negotiations as the underlying rationale for 
entering into a treaty and its expected outcome: sharing, coexistence and mutual 


42 RESTRUCTURING THE RELATIONSHIP 


benefit. The term transcends the purely legal nature of treaties and includes their 
constitutional and spiritual components. It requires the treaties be approached 
in a liberal and flexible way. 

The Commission believes that the spirit and intent of the historical treaties 
need to be re-discovered and restored as the basis for treaty implementation. We 
have concluded that the cross-cultural context of treaty making probably resulted 
in a lack of consent on many vital points in the historical treaties. As the courts 
have indicated, modern treaties do not give rise to the same difficulties of 
understanding, but they do pose interpretive problems of their own, as well as, 
in many cases, stopping short of the comprehensive measures needed to restruc- 
ture the relationship. We believe that honouring the spirit and intent of the his- 
torical treaties requires two distinct approaches: 


* a broad and liberal interpretation of the treaty promises and agreements as 
understood by doth treaty parties, using all available information regarding 
the treaty negotiations, including secondary and oral evidence, without 
giving undue weight to the treaty text; and 

* a negotiated compromise on issues on which a thorough examination of the 
evidence leads to the conclusion that the treaty parties themselves failed to 
reach consensus. 


The key to implementing the spirit and intent of the treaties is the open 
acknowledgement that the treaty parties may have failed to reach agreement on 
issues such as Aboriginal title because of the difficulty of translating the central 
concepts. In this light, it would be unconscionable for the Crown to insist on 
extinguishment of rights through the treaties because of factors that vitiated the 
free and informed consent of treaty nations.™8 

It is the Commission’s view that Canada should indicate its willingness to 
assume and implement the obligations of the Crown as these become apparent 
in light of the spirit and intent of the treaties. This will, of necessity, involve a 
commitment to decolonize treaty nations. 


3.7 The Fiduciary Relationship: 
Restoring the Treaty Partnership 


Elsewhere in our report we address the nature of the fiduciary relationship 
between the Crown and Aboriginal peoples (see Volume 1, chapters 5 and 7; 
Volume 2, chapters 3 and 4). The nation-to-nation relationship embodied in the 
practice of treaty making implies a set of mutual fiduciary obligations between 
the nations that were parties to treaties, This relationship arises from the mutual 
agreement of the treaty parties to share a territory and its benefits and thereby 
to establish a continuing and irrevocable relationship of coexistence. This can 
best be understood as a partnership, an idea we had in mind in choosing a title 
for our special report, Partners in Confederation. 
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_ Fiduciary principles provide guidance in cases where a relationship has 
become unbalanced and one party, for one reason or another, becomes vulner- 
able to the power of the other. Regardless of the partnership relationship that the 
treaties created or should have created, treaty nations have been deprived of many 
basic civil and economic rights and as a result have been placed in a state of vul- 
nerability to federal and provincial government power. 

The relationship between Aboriginal peoples and the Crown reflects the clas- 
sic fiduciary paradigm of one party's vulnerability to another’s power and discretion. 
The law imposes clear duties on the ‘dominant’ party within such a relationship. 

In the Commission's view, the Crown is under a fiduciary obligation to 
implement such measures as are required to reverse this colonial imbalance and 
help restore its relationship with treaty nations to a true partnership. This will 
require the Crown to take positive steps toward this end as well as to refrain from 
taking actions that will frustrate it. 

The New Zealand courts have discussed this notion of partnership in 
connection with the Treaty of Waitangi of 1840. In the 1987 case, New Zealand 
Maori Councily. A.-G., President Cooke of New Zealand’s highest court wrote: 


The Treaty [of Waitangi] signified a partnership between races, and 
it is in this concept that the answer to the present case has to be 
found....In this context the issue becomes what steps should be 
taken by the Crown, as a partner acting towards the Maori partner 
with the utmost good faith which is the characteristic obligation of 
partnership, to ensure that the powers in the State-Owned Enterprises 
Act are not used inconsistently with the principles of the Treaty. 

It should be added...that the duty to act reasonably and in the 
utmost good faith is not one-sided. For their part the Maori people 
have undertaken a duty of loyalty to the Queen, full acceptance of 
her Government through her responsible Ministers, and reasonable 


co-operation.” 


Justice Richardson put it this way: 


In the domestic constitutional field which is where the Treaty resides 
under the Treaty of Waitangi Act and the State-Owned Enterprises Act, 
there is every reason for attributing to both partners that obligation to 
deal with each other and with their treaty obligations in good faith. 
That must follow both from the nature of the compact and its con- 
tinuing application in the life of New Zealand and from its provisions.” 


Justice Casey wrote that there was a concept of ‘ongoing partnership’ in the treaty: 


Implicit in that relationship is the expectation of good faith by each 
side in their dealings with the other, and in the way that the Crown 
exercises the rights of government ceded to it. To say this is to do no 
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more than assert the maintenance of the “honour of the Crown 
- ° Py . 61 
underlying all its treaty relationships. 


The key principles in such a treaty partnership are those we identified in 
Volume 1 as the keys to a renewed relationship: mutual recognition, mutual 
respect, sharing and mutual responsibility. 

The treaty partnership must be a goal for the future, since the past has been 
characterized by a lack of good faith on the part of the Crown, the sometimes 
arbitrary exercise of power contrary to the interests of Aboriginal peoples, and 
the imposition of policies of marginalization. 

As the relationship between Canada and Aboriginal and treaty nations is 
gradually restored to one of partnership rather than domination, through the 
revitalization of existing treaties and the making of new ones, the duty of care 
may well become more equal and reciprocal in practical terms. As Aboriginal and 
treaty nations regain their dignity and rights, they will enjoy greater opportu- 
nities to interact with Canadian society as a whole and will be honour-bound, 
by treaty, to act with the same degree of good faith that they quite properly 
demand of Canada today. 

The renewed treaty partnership also disposes of any notion that treaty 
nations can enjoy rights without corresponding obligations. Indeed, the num- 
bered treaties expressly required treaty nations to keep the peace and enforce the 
laws. This is one of the bases of a right to establish treaty nation justice systems.” 
Treaties were clearly intended to include mutuality of rights and obligations. 

The condition of dependence and underdevelopment among treaty nations 
is the legacy of disregard for the real nature of the treaty relationship. A fiduciary 
obligation exists on the part of all Crown institutions to reverse this condition 
and to foster self-reliance and self-sufficiency among the treaty nations. 


3.8 Aboriginal Rights and Title: 
Sharing, Not FExtinguishment 


As we wrote in Treaty Making in the Spirit of Co-existence, nothing is more 
important to treaty nations than their connection with their traditional lands and 
territories; nothing is more fundamental to their cultures, their identities and 
their economies.°* We were told by many witnesses at our hearings that extin- 


guishment is literally inconceivable in treaty nations cultures. For example, 
Chief Frangois Paulette testified: 


In my language, there is no word for ‘surrender’. There is no word 

for ‘surrender’. I cannot describe ‘surrender to you in my language. 

So how do you expect my people to put their X on ‘surrender’? 
Chief Francois Paulette 


Yellowknife, Northwest Territories 


9 December 1992 
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The treaty nations maintain with virtual unanimity that they did not agree 
to extinguish their rights to their traditional lands and territories but agreed instead 
to share them in some equitable fashion with the newcomers. The presentation of 
Chief George Fern of Fond du Lac First Nation community is representative: 


We believe the principle of sharing of our homeland and its natural 
resources is the basis of the treaty arrangements, not surrender or 
extinguishment. Accordingly, the concepts of resource co-manage- 
ment and revenue sharing from the Crown lands and resources are 
the proper forms of treaty implementation. Such arrangements 
would provide a significant economic basis for self-government, and 
would provide First Nations with the ability to protect and benefit 
from Mother Earth. 


Chief George Fern 
Prince Albert Tribal Council 
La Ronge, Saskatchewan, 28 May 1992 


The written text of many treaties provides for the extinguishment of tra- 
ditional Aboriginal land rights, in exchange for specified contractual rights, 
pursuant to the Crown’s policy of using the treaty process to extinguish 
Aboriginal title. The Treaty 7 First Nations recently conducted a treaty review 
" process with respect to their treaty and came to this conclusion: 


In 1877, the Blackfoot Confederacy, Tsuu T’ina, and the Stoneys 
entered into an agreement to share the land with the European set- 
tlers, resources were never surrendered, the land was never surren- 
dered. These nations were to be taken care of and provided for in 
perpetuity by the government. 

It is now more apparent than ever that there were two under- 
standings at the conclusion of the Treaty at Blackfoot Crossing in 
1877. One is the obvious belief by the government that the essence of 
the Treaty was a land surrender. It must be stressed that according to 
the Indian Agent Reports, that by the time Treaty 7 was made, treaty 
making was only a formal exercise to extinguish Indian title to land. 

What we believed to be the agreement reached by the Treaty 7 
First Nations was an agreement to share the land to the depth of a 
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plow in return for certain concessions.° 


Insistence by Crown agencies that Aboriginal title was largely extinguished 
by the treaties has the potential to be highly destructive to the process of rec- 
onciliation. The text of the post-1850 treaties clearly provides for the extin- 
guishment of Aboriginal title. But the people of the treaty nations reject that 
outcome. It is unlikely that any court decision could ever change their minds on 
this central issue. For this reason, the Commission proposes that the question 
of lands and resources be addressed on the basis that the continuing relationship 
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between the parties requires both to accept a reasonable sharing of lands and 
resources as implicit in the treaty (see Chapter 4). For a range of reasons devel- 
oped more fully in the next two chapters, we believe that any interpretation of 
the spirit and intent of the historical treaties that is to endure as the basis of a 
new relationship must be, and must be seen to be, fair to the First Nations par- 
ties in terms of their ownership of, use of and access to their traditional lands 
and resources. 

The implications of a lack of consensus on the issue of title to land are enor- 
mous. There is a deep dispute between the treaty parties with respect to the extent 
of historical treaty agreements, particularly in regard to treaties whose written 
texts contain extinguishment provisions. 

In Treaty Making in the Spirit of Co-existence, we wrote of the extinguish- 
ment clauses of past treaties: 


In light of divergent understandings of extinguishment clauses and 
the jurisprudence on treaty interpretation...it cannot always be said 
with certainty that the written terms of an extinguishment clause will 
determine the clause’s legal effect.” 


We went on to say: 


Extinguishment policy during the era of the numbered treaties was 
designed to clear Aboriginal title for the sake of non-Aboriginal set- 
tlement and Aboriginal assimilation. In combination, these purposes 
do not merely ignore the interests served by Aboriginal title, they 
negate them. They amount to a justification of extinguishment for 
extinguishment’s sake. These objectives, in our view, do not merit 
serious consideration in a constitutional regime committed to funda- 
mental principles of equality and respect for Aboriginal difference. 


Thus, notwithstanding clear words calling for extinguishment in many his- 
torical treaties, it is highly probable that no consent was ever given by Aboriginal 
parties to that result. Aboriginal people, who believe that the Creator set them 
on their traditional territories and gave them the responsibility of stewardship 
of the land and of everything on it, are not likely to have surrendered that land 
knowingly and willingly to strangers. By the same token it would be entirely con- 
sistent with their world view and ethical norms for them to share the land with 
newcomers. 

The legal character of Aboriginal title (see Chapter 4), the source and 
nature of the Crown’s fiduciary duties to Aboriginal peoples (see Volume 1, 
Chapters 5 and 7 and Chapters 3 and 4 in this volume), and the fundamental 
contractual nature of the treaties raise a serious question about whether the 
treaties that purport to extinguish Aboriginal title over large tracts of land actu- 
ally achieved this end.” The treaties did, however, include an agreement to share 
territory between treaty nations and the newcomers as represented by the Crown. 
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Thus, it is possible that Aboriginal title continues to coexist with the 
Crown’ rights throughout the areas covered by treaties, despite the Crown’s 
intention to include a cession of Aboriginal title. It is also possible, however, that 
the courts could continue to give effect to the written text of a treaty, however 
illegitimate this may be from the treaty nation’s perspective. 

The treaty relationship requires that the parties meet in a spirit of part- 
nership to complete their incomplete agreement. Since neither party has 
expressed a wish to nullify the treaties, we must consider how the parties should 
deal with the issues arising from lack of consensus. 

During the negotiations required to complete the treaties, it stands to 
reason that the Crown should not assert that the Aboriginal title of the treaty 
nations has been extinguished unless there was clear consent. On the other hand, 
the treaty nations, having undertaken an obligation of sharing in good faith, must 
not take any steps that contradict the spirit and intent of a partnership predicated 
on those principles. Both parties are therefore under constraints, stemming from 
their treaty obligations, in negotiating the completion of the treaties. 

It should be implicit in these negotiations that the principle of sharing, 
which was central to the treaty nations’ purposes in making their treaties, enti- 
tles them to an adequate land base to satisfy their contemporary cultural and eco- 
nomic requirements and to support their governments. 


3.9 Sovereignty and Governance 


Sovereignty, like extinguishment, is a concept that does not have a ready ana- 
logue in Aboriginal languages and world views (see Chapter 3). Treaty nations 
uniformly consider that in formalizing treaty relations with the Crown, they were 
acting as nations. When the treaties accorded mutual recognition and described 
specific and mutual rights and obligations, the treaty nations were not intend- 
ing to cede their sovereignty, but to exercise it. 

In the 1832 case Worcester v. State of Georgia, Chief Justice John Marshall 
of the United States Supreme Court wrote: 


The words “treaty” and “nation” are words of our own language, 
selected in our diplomatic and legislative proceedings, by ourselves, 
having each a definite and well understood meaning. We have applied 
them to Indians, as we have applied them to the other nations of the 
earth. They are applied to all in the same sense. 

... These articles [of treaties between Indian nations and both 
Great Britain and the United States] are associated with others, rec- 
ognizing their title to self-government. The very fact of repeated 
treaties with them recognizes it; and the settled doctrine of the law 
of nations is that a weaker power does not surrender its independence 
— its right to self-government, by associating with a stronger and 
taking its protection. 
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In his concurring opinion in the same case, Justice McLean asked: 


What is a treaty? The answer is, it is a compact formed between two 
nations or communities, having the right of self-government. 

Is it essential that each party shall possess the same attributes of sov- 
ereignty to give force to the treaty? This will not be pretended; for, on 
this ground, very few valid treaties could be formed. The only requi- 
site is, that each of the contracting parties shall possess the right of self- 
government, and the power to perform the stipulations of the treaty. 


We do not quote these words in support of any theory that the Crown and the 
treaty nations had or have the same or different attributes of sovereignty but to 
confirm the essential link between the right and power of a people to govern 
themselves and the act of treaty making. 

The Commission believes that the spirit and intent of the treaties requires 
the Crown to respect the inherent right of the treaty nations to govern their own 
affairs and territories. Implicit in this principle, of course, is the right of treaty 
nations to enter into intergovernmental relations with the Crown, to acquire the 
benefits of such agreements, and to incur their burdens voluntarily. 

In this connection, there will have to be an examination of how these rights 
are to be exercised. The Aboriginal people who can assert and exercise such a right 
are members of the nations that entered into treaties with the Crown. In entering 
into nation-to-nation treaties with them, the Crown has already acknowledged their 
self-governing nation status. Other Aboriginal nations have not yet entered into 
treaties with the Crown. As we discuss in Chapter 3, they have a right to negoti- 
ate and enter into treaties that will set out their powers of governance. 


3.10 Observations Regarding Fulfilment 
of the Historical Treaties 


The historical treaties (including the written and oral versions) cover a wide range 
of topics. The Commission does not intend to catalogue the particular rights and 
obligations in these treaties, but we want to caution against ignoring the unwrit- 
ten assumptions about the treaties that have contributed to so much misun- 
derstanding. 


We make the following observations regarding the historical treaties: 


* Specific rights of the treaty nations under the treaties have not been recog- 
nized or implemented in many, and possibly most, cases. 

¢ The implicit treaty right of governance has not been recognized. 

* In many, if not most cases, implementation of treaties has resulted in an 
imbalance in the benefits and the burdens of the treaty relationship in 
favour of the Crown and against the interests of the treaty nations. 
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Canadian law has tended to give force to the treaty texts that purport to 
extinguish the rights and title of treaty nations, while not giving effect to 
aspects of the treaties that require the Crown to fulfil its fiduciary duties to 
implement the treaties fully and fairly. 


If the validity of the historical treaties — or certain key components of them, 


including the extinguishment clauses — were placed before the courts, key aspects 
of many portions of the written texts might be set aside on the following bases: 


In some cases, treaty nations may not have given informed consent to the 
extinguishment of their rights and title.”° 

In some cases, important components of the treaties may not have been 
included in the written text drafted by the Crown.”! 

In some cases the letter of the treaty text may have been fulfilled, but the spirit 
and intent, which require a broader interpretation of the text, may have been 
breached.” 

In some cases, the failure of the Crown to provide some treaty entitlements 
may constitute fundamental breach.” 

In some cases, treaties might be found unconscionable, or agreement might 
be found to have been induced by fraud, undue influence or duress.”4 

In some cases, implementation of the treaties might be found to fall short 
of the standards required of a fiduciary. 


Finally, the written texts of the historical treaties do not set out treaty 


nations inherent right of self-government in explicit terms. This has led to 
doubt on the part of non-Aboriginal governments and courts about whether gov- 


ernance is a treaty right. 


These observations lead us to conclude that, if no alternative to the courts 


can be found, historical treaties in many, if not most, parts of Canada may well 


be the subject of renewed court challenges. 


A better process must be found. 


RECOMMENDATION 


The Commission recommends that 


Fulfilment of 2.2.2 


Historical Treaties The parties implement the historical treaties from the per- 


spective of both justice and reconciliation: 
(a) Justice requires the fulfilment of the agreed terms of the 
treaties, as recorded in the treaty text and supplemented by 
oral evidence. 
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(b) Reconciliation requires the establishment of proper prin- 
ciples to govern the continuing treaty relationship and to 
complete treaties that are incomplete because of the 


absence of consensus. 


4. TREATY IMPLEMENTATION 
AND RENEWAL PROCESSES 


The approach we prefer at the present time is to proceed on the basis 
of the treaty relationship. We hope that with the new government we 
can enter into some kind of a national process, a bilateral process, so 
that we can begin to look at how we are in fact going to implement 
not only the treaties but the inherent right to self-government as well. 

National Chief Ovide Mercredi 


Assembly of First Nations 
Ottawa, Ontario, 5 November 1993 


The sources of the under-development, poverty, disease and depen- 
dence within our First Nations can be found in the disregard and vio- 
lation of our treaties and of Canada’s own constitution. Likewise, the 
seeds of the solutions to the fundamental problems and contradic- 
tions can be found in the honouring and faithful implementation of 
these sacred treaty rights and obligations. 

Vice-Chief John McDonald 


Prince Albert Tribal Council and Denesuliné First Nations 


La Ronge, Saskatchewan, 28 May 1992 


If the Royal Commission is truly interested in furthering resolution 
of the injustices committed against our nations in the name of the 
Crown, then you must join us in calling upon the Crown in right of 
Canada to return to the relationship between our peoples as intended 
by the treaty and enter into a comprehensive bilateral process of treaty 
review with each First Nation on a nation-to-nation basis. Only 
this type of bilateral nation-to-nation dialogue will be capable of 
resolving our differences and restoring the honour of the Crown. 


Chief Johnson Sewepegaham 
Little Red River Cree Nation/The Tall Cree First Nation 


High Level, Alberta, 29 October 1992 


During our hearings, leaders and members of treaty nations without exception 
called for the establishment of a treaty implementation and renewal process. The 
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Commission agrees. This is not the creation of a new process but the renewal 
of a very old one. 

In the opinion of Commissioners, a treaty implementation and renewal 
process is the appropriate way to address issues of relevance to the treaty rela- 
tionship. If the process is renewed in a fashion that properly respects the treaties 
and the beliefs and diversity of the treaty nations, it will usher in a new era in 
the life of Aboriginal peoples and Canadians. 

This section focuses on the historical treaties. These agreements were 
made before the general availability of legal representation to Aboriginal people. 
The modern treaties are lengthy, detailed and the product of extensive negoti- 
ation. They may not, however, address all the dimensions of an agreement that 
meets the standards of fairness and completeness we are seeking to establish 
through this report. We address the special challenges of the modern treaties later 
in this chapter. 

Presenters testified variously to the need for a “bilateral treaty process”, a 
“treaty implementation process”, “treaty renovation”, “treaty review” or simply 
a “treaty process.” Their terminology varied, but all agreed that the existing 
treaties need to be revisited and revitalized. 

Many emphasized the bilateral nature of the proposed treaty process.”> We 
_tefer to ‘treaty implementation and renewal processes’ without always prefacing 
the term with ‘bilateral’. The treaties are correctly perceived by treaty nations as 
being bilateral in nature: the treaty nations are one party, and the Crown is the 
other.”° Treaty nations, in many cases, regard their relationship under treaty as 
one made between sovereigns. Certainly, they all regard their relationship as being 
between nations or peoples. Each of the treaties represents the coming together 
of two separate cultures, political systems, legal systems and systems of land 
tenure. [he treaties are therefore, in this sense, fundamentally bilateral. 

Each side of the treaty implementation relationship, however, can be 
politically complex. Treaty nations, for example, can be made up of different 
clans, tribes or villages, recognized by their own laws and customs. In addition, 
in some places, traditional treaty nation political structures have been superseded 
by the establishment of band councils elected under the Indian Act, as well as 
by other entities, such as tribal councils and provincial, regional and national 
political associations, to represent some treaty nations for some purposes. 

Similarly, while ‘the Crown’ is in a very real sense a single party to a bilateral 
treaty relationship, Her Majesty the Queen is advised by many ministers of many 
governments and has no real authority independent of them. In Canada, Parliament 
has the primary legislative authority and the federal government executive respon- 
sibility for fulfilling the treaties, but many treaty issues involve matters within 
provincial jurisdiction and ownership, particularly lands and natural resources. 

The Crown in Canada today is a concept that both constrains governments 
from wrongful actions and acts more positively as an affirmative and hon- 
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ourable force that is required to uphold treaty relationships and treaty promises 
made on behalf of society as a whole. 

Some treaty nations continue to regard the Crown in right of the United 
Kingdom as having continuing relevance to their treaty relationships. Their views 
on this matter are strongly held and worthy of respect. 

While the treaty relationship is bilateral in nature, issues of representation 
of the two treaty parties will be important to the success of a bilateral treaty 
process. Many treaty implementation discussions may involve more than one 
government on both sides. On one side will be the federal and provincial gov- 
ernments. In time, treaty nations will have governments that are in effect ‘federal’, 
with individual band governments or their successors retaining certain local auton- 
omy within a broader treaty nation government structure. The result of a successful 
treaty process will determine how the governments of treaty nations will function 
as one of three orders of government within the Canadian federation. The essen- 
tial bilateral nature of the relationship will be preserved, but the discussions may 
involve more than a single government entity on each side of the table. 

We refer to a process of implementation and renewal of the historical 
treaties. The treaty nations do not want to start afresh and create a new rela- 
tionship between the parties. They want the treaties to be implemented in the 
context of the traditional relationship but in a way that the parties can agree 
effects a just and reasonable resolution of areas in dispute. They see the treaties 
as sacred compacts between peoples, not as relics of the past, and they want them 
renewed in that spirit. We use the term ‘implementation’ because treaties already 
deal at least implicitly with the issues raised by treaty nations. We use the term 
renewal to emphasize the need to revitalize, in contemporary form, the treaty 
relationships established so long ago. 

The treaty process will involve the negotiation of gaps in the record of the 
original treaty as recorded by the Crown. As we have concluded, the treaty 
nations see the written text of the historical treaties as incomplete and mislead- 
ing. Negotiation of these gaps does not imply renegotiation of the entire treaty. 
The proposed treaty process is not a renegotiation of the existing historical 
treaties. The treaty nations did not ask the Commission to recommend rene- 
gotiation of their treaties, or nullification, amendment or reopening of them. In 
light of the history of many of the treaties, particularly the consistent imple- 
mentation of only one view of the treaty relationship, at the expense of the other, 
this is perhaps surprising. 

According to the approach of Canadian law to date, many of the treaties 
resulted in the extinguishment of the most fundamental rights any people can 
possess. Against this backdrop, it is remarkable that a repudiation of the treaties 
has not been asserted with greater vigour. On the contrary, the treaty nations that 
testified before the Commission asserted that all the terms of the treaties — 
including matters that were not recorded by the Crown — continue to exist and 
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require only identification and implementation. They do not regard the written 
texts of treaties as authoritative; but neither do they repudiate or seek to nullify 
their treaties. The point the treaty nations make, however, is that the original 
treaty, however ambiguous, one-sided or deficient, created a relationship between 
the parties that continues today; what is required is a process undertaken in the 
context of that relationship and consistent with the spirit that generated it. 

The consistent message emerging from the testimony of treaty nations is 
that the treaties are sacred and spiritual covenants that cannot be repudiated, any 
more than the cultures and identities of treaty nations can be repudiated. In 
entering into treaties, treaty nations maintain that they made an irreversible and 
spiritual alliance with the Crown that cannot be broken. 

The treaty nations believe that their fundamental relationship with the 
Crown has been made and solemnified: what is required is a continuing process 
occurring in the context of that relationship. 

The federal government has regarded outstanding treaty issues as claims 
or grievances, so it has established a claims procedure that seeks finality and cer- 
tainty in one-time settlements, arrived at through negotiation. While the treaty 
process will involve negotiations to give effect to the spirit and intent of treaties, 
it will be shaped by the pre-existing relationship of partnership. 

With remarkable uniformity, the treaty nations consider that their treaties 
_ with the Crown already contain commitments to maintain that partnership and 
to review it periodically. Many early treaties contain explicit commitments to 
renew and continue to renew the treaty relationship. The distribution of annu- 
ities on annual treaty days under many treaties is regarded as much more than 
the payment of rent. It is regarded as a formal opportunity to discuss and renew 
the relationship each year. 

We quote the words of Lord Sankey, of the Judicial Committee of the Privy 
Council, who described the British North America Act as “a living tree capable 
of growth and expansion within its natural limits.”’”” Just as a country’s consti- 
tution is organic, being shaped and reshaped continually by the evolving cir- 
cumstances of human society, the principles of treaties made between nations 
must also be interpreted as the relationship evolves. In this light, the treaties must 
also be flexible enough to include new matters that might not have been raised 
at the time of the original treaty discussion. Treaty relationships, once established 
or re-established, must be flexible enough to address new items of concern. 

The treaty process will thus emphasize the treaty as a set of mutual rights 
and mutual fiduciary obligations appropriate to the continuing relationship 
between treaty partners, rather than as a set of claims and grievances. In this 
process, there will be a mutual endeavour to achieve clarity, precision and cer- 
tainty with respect to the content of treaty rights and obligations on both sides. 

Canada is fortunate to have a living tradition of treaty making that can now 
be revitalized. In some countries, notably Australia, no treaty process with 
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Indigenous peoples was ever commenced, and the struggle to begin reconcilia- 
tion between Indigenous and non-Indigenous peoples is now under way after 
200 years of denial of Aboriginal rights.” 

In other countries, such as the United States, the government terminated the 
treaty process unilaterally in the last century,” creating severe anomalies among the 
Native American peoples and withdrawing from them the principal and consti- 
tutionally recognized means of establishing and maintaining their relationship with 
the United States."” It is significant that in New Zealand, where a form of treaty 
process exists, important advances in Maori rights have been achieved. 

In Canada, the constitutional recognition of rights under land claims agree- 
ments as treaty rights is symbolic of the continued vitality of the treaty process, 
regardless of the difficulties inherent in contemporary claims policies. As a result, 
Canada could set a precedent among the nations of the world in using or reviving 
the treaty as the primary means of legitimizing relations with indigenous nations. 

Making a treaty does not require the parties to put aside all their political 
and legal differences, much less adopt each other’s world view. A treaty is a 
mutual recognition of a common set of interests by nations that regard them- 
selves as separate in some fundamental way. Treaty relationships will evolve 
organically, but there must be no expectation that one world view will disappear 
in the process. On the contrary, treaty making legitimizes and celebrates the dis- 
tinctiveness of the parties while establishing their bonds of honour and trust. 

In Canada, the establishment of formal processes to address treaty issues 
has been suggested in the past. Perhaps most notably, in 1985 and 1986 dis- 
cussions took place between some of the First Nations that are party to Treaty 
8 and David Crombie, then minister of Indian affairs, with the objective of ren- 
ovating that treaty. Crombie described the proposed initiative in a letter to 
Treaty 8 head negotiator Harold Cardinal on 11 March 1985. His words elo- 


quently express our own view of the treaty implementation process: 


As you know, I have appointed Mr. Frank Oberle, M.P. to explore 
ways in which problems or grievances in regard to the current treaty 
can be remedied, unfulfilled portions of the treaty can be fulfilled, 
and the spirit and intent of the treaty can be utilized as the basis for 
an agreement upon which we can move into the future. Where my 
current mandate is not sufficient to accommodate the needs of this 
process, I am willing to proceed to Cabinet with a request that 
Cabinet issue appropriate authority. | agree that where appropriate, 
the federal government could introduce legislation to implement or 
reaffirm the agreement. I reiterate your own statement that such dis- 
cussions and agreement would not be a repudiation nor a renegoti- 
ation of the treaty but would be an affirmation and clarification of 
its true terms. In addition to matters dealt with under the treaty, addi- 
tional agreements might be contemplated by both parties. 
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While I am willing to consider the articles of the treaty, the 
report of the treaty commissioners and other written contemporary 
report, and the Indian understanding of the treaty including written 
and oral history, I do not believe that we need to be limited in this 
fashion and that it is much more important that we recognize that 
the treaty is the expression of a special relationship, which itself 
needs to be renewed and restored. It is in the spirit and intent of this, 
rather than a legalistic requirement that you produce evidence, that 
we should proceed.... The exercise, in my view, offers an opportunity 
to redesign and reconceptualize your relationship with the federal 
government in a way which reinforces your historical and constitu- 
tional rights as Indian First Nations, while at the same time, restor- 
ing to you the means to manage your own affairs. 


The process was endorsed by Prime Minister Mulroney during the first minis- 
ters conference of April 1985." 

The ministerial appointee, Frank Oberle, prepared a discussion paper on 
the scope and issues of the renovation initiative, which was sent to Mr. Crombie 
on 31 January 1986 and set out a detailed program for a step-by-step renova- 
tion of the issues arising from Treaty 8.°* But the proposed process faltered 
because of a lack of formal cabinet authorization. This experiment illustrates 
the need for formal government commitment. The presentations of Treaty 8 lead- 
ers showed that they continue to strive for a treaty review process, despite the 
setbacks of the past.* 


Proposals for a treaty process led to the inclusion of several provisions in 
the 1992 Charlottetown Accord: 


(2) The government of Canada is committed to establishing treaty 
processes to clarify or implement treaty rights and, where the 
parties agree, to rectify the terms of the treaties, and is com- 
mitted, where requested by the Aboriginal peoples of Canada 
concerned, to participating in good faith in the process that 
relates to them. 

(3) The governments of the provinces and territories are commit- 
ted, to the extent that they have jurisdiction, to participating in 
good faith in the processes referred to in subsection (2), where 
jointly invited by the government of Canada and the Aboriginal 
peoples of Canada concerned or where it is specified that they 
will do so under the terms of the treaty concerned. 

(4) The participants in the processes referred to in subsection (2) 
shall have regard to, among other things and where appropriate, 
the spirit and intent of the treaties, as understood by the 
Aboriginal peoples concerned. 
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(5) For greater certainty, all those Aboriginal peoples of Canada who 
have treaty rights shall have equitable access to the processes 
referred to in this section. 

(6) Nothing in this section abrogates or derogates from any rights 
of the Aboriginal peoples of Canada who are not parties to a par- 
ticular treaty.” 


These provisions died with the accord, but they demonstrate that, quite 
recently, this idea had broad acceptability among federal, provincial and territor- 
ial governments, as well as the leadership of the national Aboriginal organizations. 

In 1993, the electoral platform of the Liberal Party of Canada, which now 
forms the government, expressed support for the idea of a treaty process.*° Since 
taking office, the government has indeed begun to address the need for treaty 
processes. The Manitoba Framework Agreement, dated 7 December 1994, 
between the minister of Indian affairs and 60 First Nations communities in 
Manitoba, provides as one of its principles: 


5.3 In this process, the Treaty rights of First Nations will be given 
an interpretation, to be agreed upon by Canada and First 
Nations, in contemporary terms while giving full recognition to 
their original spirit and intent.*” 


The Mohawk/Canada Roundtable is another process whereby the gov- 
ernment of Canada and the Mohawk communities of Akwesasne, Kahnawake 
and Kanesatake have begun discussions “to promote harmony and peaceful 
coexistence among the Mohawks and Canada through cooperation and non-con- 
frontational negotiations.”®® These Mohawk communities have tabled a joint 
statement on the inherent right of self-determination that asks Parliament to pass 
legislation to “empower the process of negotiating treaties and other arrange- 
ment|s] between Mohawk governments and Canada.”®° 

In addition, Ron Irwin, minister of Indian affairs, and the Confederacy of 
Treaty 6 First Nations signed a declaration of intent on 16 March 1995 con- 


taining an agreement to “develop a protocol for bilateral Treaty discussions 
» 90 


respecting Treaty Six”. 

On 10 August 1995, the government of Canada announced new policy 
proposals for the negotiation of self-government in which it envisaged self-gov- 
ernment agreements being constitutionally protected as treaty rights. 

The government of Canada is prepared, where the other parties agree, con- 
stuitutionally to protect rights set out in negotiated self-government agreements 
as treaty rights within the meaning of section 35 of the Constitution Ave TIS? 
Implementation of the inherent right in this fashion would be a continuation 
of the historical relationship between Aboriginal peoples and the Crown. Self- 
government rights could be protected under section 35 
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® in new treaties; 
* as part of comprehensive land claims agreements; or 
¢ as additions to existing treaties. 


Treaties create mutually binding obligations and commitments that are 
constitutionally protected. Recognizing the solemn and enduring nature of 
treaty rights, the government believes that the primary criterion for determin- 
ing whether a matter should receive constitutional protection is whether it is a 
fundamental element of self-government that should bind future generations. 
Under this approach, suitable matters for constitutional protection would 
include 


* a listing of jurisdictions or authorities by subject matter and related arrange- 
ments; 

¢ the relationship of Aboriginal laws to federal and provincial laws; 

* the geographic area within which the Aboriginal government or institution 
will exercise its jurisdiction or authority, and the people to be affected by it; 
and 

* matters relating to the accountability of the Aboriginal government to its 
members, in order to establish its legitimacy and the legitimacy of its laws 
within the constitution of Canada.’ 


These initiatives, particularly the last one, are generally consistent with the 
Commission's recommendations for new treaty implementation and renewal and 
treaty-making processes. However, as we explain later in this chapter and in the 
next chapter, the Commission is of the view that these treaty processes should 
be centred around Aboriginal nations and treaty nations rather than individual 
communities. 

Our observations about the nature of the treaties and the relationships 
established by them apply to the modern as well as the historical treaties. The 
circumstances under which the modern treaties were negotiated dictate a dif- 
ferent focus for implementation and renewal, but in principle the goal of renew- 
ing and revitalizing the relationship is the same. 


RECOMMENDATIONS 


The Commission recommends that 


Treaty 2.2.3 
Implementation The federal government establish a continuing bilateral process 
and Renewal : uM ; ‘ : 
Decca LO implement and renew the Crown’s relationship with and 
obligations to the treaty nations under the historical treaties, in 
accordance with the treaties’ spirit and intent. 
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Principles of 2.2.4 
Implementation The spirit and intent of the historical treaties be implemented 
in accordance with the following fundamental principles: 

(a) The specific content of the rights and obligations of the 
parties to the treaties is determined for all purposes in a just 
and liberal way, by reference to oral as well as written 
sources. 

(b) The Crown is in a trust-like and non-adversarial fiduciary 
relationship with the treaty nations. 

(c) The Crown’s conflicting duties to the treaty nations and to 
Canadians generally is reconciled in the spirit of the treaty 
partnership. 

(d) There is a presumption in respect of the historical treaties that 

* treaty nations did not intend to consent to the blanket 
extinguishment of their Aboriginal rights and title by 
entering into the treaty relationship; 

* treaty nations intended to share the territory and juris- 
diction and management over it, as opposed to ceding 
the territory, even where the text of an historical treaty 
makes reference to a blanket extinguishment of land 
rights; and 

* treaty nations did not intend to give up their inherent 
right of governance by entering into a treaty relation- 
ship, and the act of treaty making is regarded as an 
affirmation rather than a denial of that right. 


Reconciliation of 2.2.5 


Laws and Policies 


Once the spirit and intent of specific treaties have been recog- 
nized and incorporated into the agreed understanding of the 
treaty, all laws, policies and practices that have a bearing on the 
terms of the treaty be made to reflect this understanding. 


5. TREATY-MAKING PROCESSES 


It is self-defeating to pursue a policy that supposes that the terms of a 
land claims agreement can be fixed for all time. There can be no accept- 
able final definition of the compromises that must be made between 
societies over succeeding generations. The conclusion of a modern 
land claims agreement must be seen as a beginning, not as an end. 
The emphasis on finality in the current federal land claims 
policy is at odds with the federal government's expressed support for 
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Aboriginal self-government. In the event that comprehensive land 
claims agreements are to serve as a central reference point in the bal- 
ancing of the distinctiveness of Aboriginal societies and the demands 
of a common Canadian citizenship, then the agreements must be 
open to periodic review, renegotiation and amendment. It is ambi- 
tious enough for the representatives of the Crown and an Aboriginal 
people to achieve a mutually beneficial agreement for the foreseeable 
future; it is ludicrous to try to anticipate with precision the circum- 
stances and needs of all future generations. 

Bernadette Makpah 


Nunavut Tunngavik Inc. 


Montreal, Quebec, 29 November 1993 


Much of what we have written about implementing and renewing existing 
treaties can be applied, with modifications, to making new treaties. At present, 
the comprehensive claims policy is the only vehicle for negotiations between 
Aboriginal nations and the Crown on questions of fundamental rights and rela- 
tionships. As discussed in our report, Treaty Making in the Spirit of Co-existence: 
An Alternative to Extinguishment, the comprehensive claims policy continues to 
contemplate blanket extinguishment as a possible option in settlement agree- 
ments. We discussed alternatives to this approach in that report and direct the 
reader to it. Later in this volume, we address in greater detail the shortcomings 
of the comprehensive claims policy as a basis for making treaties (see Chapter 4 
in Part Two of this volume). 

Under section 35(3) of the Constitution Act, 1982, rights under land 
claims agreements, including comprehensive claims agreements, are deemed to 
be existing treaty rights for constitutional purposes. In our view, however, this 
does not make the process of achieving these agreements a complete treaty 
process; because of the limitations of the existing process, it does not necessar- 
ily result in a satisfactory treaty relationship either. Present federal policy does 
not permit the negotiation of governance rights as an integral component of a 
comprehensive claims agreement. Delegated self-government arrangements can 
be negotiated and are being negotiated in tandem with comprehensive claims, 
but federal policy denies the possibility of those arrangements acquiring the status 
of treaty rights under section 35 of the Constitution Act, 1982.” 

The comprehensive claims process aims to achieve an exchange of 
Aboriginal rights to land for rights derived exclusively from a claims agreement. 
In this process, all residual Aboriginal rights to land, other than lands in “spec- 
ified or reserved areas’, are to be extinguished.” In our view, the making of new 
treaties should occur on the basis of mutual recognition as a means to just and 
fair coexistence of Aboriginal and non-Aboriginal people. Blanket extinguish- 
ment of Aboriginal rights and title does not foster this result. Similarly, as dis- 
cussed in the next chapter, we regard every Aboriginal and treaty nation as 
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having an inherent right of self-government, which includes the right to enter 
into a treaty with the Crown that explicitly addresses self-government. 
The present comprehensive claims policy has three main deficiencies: 


* First, it does not acknowledge the inherent right of self-government as 
giving rise to treaty rights of governance under section 35 of the Constitution 
ACO 

¢ Second, it continues to contemplate blanket extinguishment of Aboriginal 
rights and title as an option. 

¢ Third, it excludes Métis people and certain First Nations claimant groups. 


5.1 Implementation of Modern Treaties 


Our essential conclusions about the historical treaties are equally applicable to 
treaties that will be made in the future. We regard the treaty-making process as 
a continuing and vital part of Canadian life. We do not regard modern treaties 
as any less binding or enduring than earlier ones. We agree that treaties made 
in the future, like those made in the recent past, will be made largely on the basis 
of a common language and greater sensitivity on both sides to the matters that 
can produce difficulties of interpretation. Having said this, modern treaties and 
future treaties alike will benefit from the perspective that they are, above all, 
embodiments of a nation-to-nation partnership. 

Our assessment of the comprehensive claims policy leads us to conclude 
that implementation of modern treaties made under that policy should involve 
two main themes. First, they should be reopened to permit the addition of con- 
stitutionally entrenched rights of self-government. The full implications of this 
conclusion will be fleshed out in the next chapter. Second, where a modern treaty 
contains a provision for the blanket extinguishment of the Aboriginal party’s land 
rights, that party might elect to have the treaty reopened for renegotiation. 

Renegotiation would require both parties to begin again at the starting 
point of those treaties. Logically, this would require the revival of Aboriginal 
rights to land that were extinguished in blanket fashion. However, it would also 
require the Aboriginal party to account for all benefits received in exchange for 
extinguishment. It is quite possible that the federal, provincial or territorial 
governments involved in the renegotiation would be unwilling to pay as much 
as was provided in the original agreements, given their view that renegotiation 
could diminish the degree of certainty and finality involved. 

We must also emphasize that renegotiating modern treaties would require 
untangling the complex arrangements that have grown up around them. Unlike 
historical treaties, modern treaties call explicitly for frequent renegotiation of par- 
ticular issues and contain dispute-resolution mechanisms negotiated by the par- 
ties and tailor-made for the circumstances of the original agreement. In this sense, 
they are ‘living’ agreements to a greater extent than the historical treaties. We 
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would therefore urge the parties to modern treaties to exercise caution jn dis- 
cussing implementation and renewal of these treaties. Nevertheless, to the extent 
that these treaties do not meet the requirements of a modern relationship as out- 
lined in this chapter, they warrant modification. 

It may well be that the treaty principles we have identified can be imple- 
mented without wholesale renegotiation. It may also be possible for the nego- 
tiations we envisage to take place within the framework of the modern treaties, 
We encourage the parties to explore all their options and the implications of their 
treaty partnership before concluding that wholesale renegotiation must occur. 


5.2 The Peace and Friendship Treaties 


At the other historical extreme from the modern treaties are the historical treaties 
known as the peace and friendship treaties. Many treaties were made with Indian 
nations before 1763, when the Crown began to use the treaty process to acquire 
territory and extinguish Aboriginal title. The rights in these peace and friendship 
treaties continue to have force and constitutional protection.” They do not, how- 
ever, purport to codify the entire relationship between the parties. In particular, 
they do not address title to the ancestral lands of the treaty nations. It is clear that 
these treaties were the beginning of a process that remains unfinished. 

The Mikmag Treaty Handbook, published in 1987 by the Grand Council 
of Micmacs, the Union of Nova Scotia Indians and the Native Council of Nova 
Scotia, states: 


The surviving documents are often incomplete summaries of meet- 
ings that typically required many days and were repeated every few 
years as necessary. By themselves, the documents are fragments; con- 
sidered together, they constitute a great chain of agreement. In other 
words, the treaty documents...should be seen not as distinct treaties 
but as stages and renewals of a larger agreement or pact that devel- 
oped during the 1700s between the Mrkmag and the British. 

By entering into treaty, Britain joined our circle of brother 
nations, the Wabanaki Confederacy, and we joined its circle of 
nations known as the British Commonwealth... 

We have fulfilled our only agreement to date: to remain friends 
and allies of the British Crown and to live in peace with all of his or 
her subjects... 

Now, if our conditions are to be improved and our differences 
reconciled it must be by an arrangement that takes the past into 
account. What is required is policy and action that acknowledge the 
treaty relationship we developed with the British Crown.” 


Whether the land issue is the proper subject for a new treaty or the con- 
tinuation of an existing treaty or series of treaties is a matter for the treaty par- 
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ties to decide. The same is true for the negotiation of treaties that address the 
jurisdiction of treaty nation governments for the first time. 

For many years, the nations that are parties to early peace and friendship 
treaties were denied access to the comprehensive claims process because it was 
assumed that their land rights had been superseded by law (see Chapter 4). The 
Commission does not regard this conclusion, whether legally sound or not, as 
a legitimate reason to deny access to the treaty-making process. Denial of access 
to the treaty-making process cannot be justified by any non-consensual appro- 
priation of Aboriginal rights to land. 


5.3 Making New Treaties and Equivalent Agreements 


The Commission does caution that not all groups of Aboriginal people will be eli- 
gible for treaty nation standing. The basic unit of Aboriginal self-determination 
and self-governance is the nation (see Chapter 3), and in our view only nations 
can have treaty relations with the Crown. There must be some objective criteria 
that define a nation, and we discuss what these might be in the next chapter. 

First Nations, Inuit and Métis presenters at our hearings pointed out that 
their peoples are distinct from each other, with different political and cultural 
traditions, including their traditions of forming relationships with the Crown 
and with other peoples. Treaty making has been the traditional method whereby 
First Nations and the Crown have made compacts for coexistence. To avoid mis- 
understanding, we emphasize that we are not advocating the adoption of First 
Nations traditions by Inuit and Métis groups. 

Our focus is the formalization of new relationships. Internationally, the 
treaty is used to achieve this between nation-states. In Canada, although treaties 
have been used to fashion sui generis relationships with Aboriginal peoples, the 
term has been used primarily in connection with First Nations. The agreements 
made in the future between the Crown and Aboriginal nations might well be 
called accords, compacts, land claims agreements, settlement agreements or 
other appropriate terms. They would reflect different world views and priorities. 
Indeed, if they are true treaties, they would necessarily give expression to the 
unique rights and cultures of the Aboriginal nations signing them. Our point 
is that treaty relationships and access to treaty institutions should be extended 
to all nations of Aboriginal people that want to have them. 

We must also caution that we regard treaty making as the exclusive pre- 
serve of nations. In the case of the treaty implementation and renewal process 
described earlier in this chapter, the nation status of the treaty nations was 
determined by the original act of treaty making. In the case of Aboriginal 
nations seeking to enter the treaty process today, their status as nations will have 
to be established. 

To open the treaty-making process to Aboriginal groups that do not meet 
the criteria of a nation would detract from the fundamental nature of treaties and 
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the integrity and status of the nations that make them. This does not preclude 
a variety of other initiatives to give effect to the rights and aspirations of groups 
that do not qualify as nations. It simply preserves the essential nation-to-nation 
nature of the treaties. 


Inuit land claims agreements 


The Inuit experience with treaties has been restricted to the modern compre- 
hensive land claims process,” beginning in 1975 with the James Bay and 
Northern Quebec Agreement and continuing with the Inuvialuit Final 
Agreement in 1984 and the signing of the Nunavut Land Claims Agreement on 
25 May 1993.”’ These agreements are often termed modern treaties. Negotiations 
on the Labrador Inuit claims continue. The Inuit leadership, like that of First 
Nations that have signed comprehensive claims agreements, has questioned the 
legitimacy of the extinguishment clauses in those agreements.”° 

The Inuit leadership has sought constitutional recognition of Inuit 
Aboriginal rights, including the right of self-government, and has generally 
striven for forms of public government. Inuit refer to themselves as a people 
rather than as a nation or nations. This terminology does not alter the fact that 
many Inuit groups would likely meet the criteria of nationhood and would be 
eligible to establish a treaty process if they wanted to do so. 

Again, we emphasize that there is no reason why treaties with Inuit have 
to resemble those with other Aboriginal peoples. As Inuit land claims agreements 
show, the negotiation of a modern treaty can result in public government and 
include many other elements tailored to the circumstances of Inuit. 


Métis treaties 


Some persons regarded as Métis were included as ‘Indians’ in some of the histor- 
ical treaties, but Métis people generally have been excluded from treaty making. 
More recently the Métis Association of the Northwest Territories signed the 1990 
final agreement on the Dene/Métis claim in the Northwest Territories. That 
agreement has not been ratified, however, because of objections to its reference to 
blanket extinguishment of Aboriginal rights to land. The Sahtu Métis (along 
with the Sahtu Dene) have since signed a comprehensive claims agreement.” 

The Commission regards Métis people as eligible to negotiate a treaty rela- 
tionship with Canada subject to the criteria defining ‘nation’ or ‘people’. 

The western Métis Nation has pursued negotiations for a Métis Nation 
accord, but the latest attempt was thwarted by the failure of the Charlottetown 
Accord in 1992. In our view, such an accord, being based on nation-to-nation 
dealings, would be a treaty. The Métis Nation must have full access to all 
processes and institutions to assist in the negotiation of a satisfactory treaty or 
accord. The unique situation of Métis people may of course give rise to agree- 
ments that have little resemblance to treaties made by First Nations. 
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RECOMMENDATION 


The Commission recommends that 


Making New 2.2.6 
Treaties and The federal government establish a process for making new 
Agreements veaties to replace the existing comprehensive claims policy, 
based on the following principles: 
(a) The blanket extinguishment of Aboriginal land rights is not 
an option. 
(b) Recognition of rights of governance is an integral compo- 
nent of new treaty relationships. 
(c) The treaty-making process is available to all Aboriginal 
nations, including Indian, Inuit and Métis nations. 
(d) Treaty nations that are parties to peace and friendship 


treaties that did not purport to address land and resource 
issues have access to the treaty-making process to complete 
their treaty relationships with the Crown. 


6. ESTABLISHMENT OF 
TREATY PROCESSES 


Regarding those parts of Canada which have not yet been covered by 
land claims settlements, we believe the government should now, belat- 
edly, endorse the principle underlying the Royal Proclamation of 1763. 
Following the consolidation of British North America, this procla- 
mation enunciated the principle of leaving Aboriginal people in pos- 
session of all the lands outside the settled colonies of the time and 
forbidding European settlement of these Aboriginal-held lands until 
agreements had been reached between the Aboriginal peoples of each 
region and the Crown. While the terms of the Royal Proclamation were 
never carried out, this policy still makes admirable sense. 

Modern Aboriginal policy, particularly with regard to those 
groups in the undeveloped or partially developed frontier regions not 
yet ceded to Canada by Aboriginal people, including much of the 
interior and some of the coast of Newfoundland and Labrador, 
needs a 1990s version of the Royal Proclamation, that is, a renewed 
commitment by Canada to bring about, with utmost urgency, freely- 
negotiated agreements which will create a new set of partnerships 
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within Confederation with Aboriginal nations and, to a large extent, 

retroactively legitimate the process of development and non- 
Aboriginal settlement. 

Dr. Adrian Tanner 

Native Peoples’ Support Group 


of Newfoundland and Labrador 
St. John’s, Newfoundland, 22 May 1992 


The Commission believes that treaty processes should be established pursuant 
to a formal declaration of the Crown and have an explicit statutory foundation. 
We also propose the creation of new institutions to facilitate these processes. 


6.1 A Royal Proclamation 


A treaty is an exercise of the prerogative powers of the Crown. A declaration of 
the Crown’s commitment to the treaties is, in our view, properly made by a royal 
proclamation. 

The Royal Proclamation of 1763 was the most significant landmark in the 
Crowns history of treaty making with Aboriginal peoples. While not a treaty, 
the Proclamation did establish fundamental principles to guide the Crown in 
making treaties, particularly with regard to the lands of Indian nations. 

The Proclamation also stands as an important recognition of the rights of 
Aboriginal peoples and their status as nations. It has been called the Indian Bill 
of Rights, and it continues to have the force of law in Canada. It is at least quasi- 
constitutional in nature, if not a fundamental component of the constitutional 
law of Canada.'°° 

In keeping with its high symbolic importance, and to lend substantive legit- 
imacy to the new approach to treaty relations that we recommend, it would be 
appropriate for the Crown, in the person of the reigning monarch, to announce 
the establishment of a new era of respect for the treaties. We therefore conclude 
that formal renewal of treaty processes should be initiated by a royal proclama- 
tion to supplement the Royal Proclamation of 1763. 

The new proclamation should have the same standing in Canadian law and 
policy as the Royal Proclamation of 1763. \t should affirm the nature of existing 
treaty relationships as well as the continuity of the treaty process. It should 
embody the living commitment of the Crown to fulfilling its relationship with 
treaty nations. 

We see a new royal proclamation as the symbolic turning point in the rela- 
tionship between Aboriginal peoples and other Canadians. The proclamation would 


* reaffirm and endorse the basic principles of the Royal Proclamation of 1763; 
* acknowledge the injuries of the past, when Aboriginal rights were ignored, 
treaties were undermined and the /ndian Act was imposed, and express 
Canadians’ regret for policies that deprived Aboriginal peoples of their lands 
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and often interfered with their family relationships, spiritual practices, struc- 
tures of authority and relationship with the land; 

° express the will of the government of Canada to achieve reconciliation so that 
Aboriginal people can embrace their Aboriginal and Canadian citizenship 
without reservation; 

* commit the Crown to implementing and renewing existing treaties and 
making new treaties; 

* recognize that Métis people, as one of the Aboriginal peoples recognized in 
section 35 of the Constitution Act, 1982, are included in the federal respon- 
sibilities set out in section 91(24) of the Constitution Act, 1867; 

* commit the Crown to recognizing the inherent right of governance of 
Aboriginal nations and the jurisdiction of Aboriginal governments as one of 
three orders of government in Canada and to implementing a process for this 
recognition; 

* commit governments and institutions that act in the name of the Crown to 
honour Aboriginal and treaty rights; 

* recognize fundamental principles defining the nature of Aboriginal title 
(see Chapter 4); and 

* commit the Crown to honourable redress for breaches of its honour in its 
past dealings with Aboriginal peoples in Canada. 


We emphasize the importance of the intervention of the reigning monarch to 
give weight to these undertakings. For many treaty nations, the relationship with 
the monarch is real, personal and enduring. The Crown symbolizes this rela- 
tionship in the same way as the Pipe and the Two Row Wampum. 

The royal proclamation must represent the commitment of Canada as a 
whole. The proclamation must transcend partisan politics and regional differ- 
ences, so there must be a serious attempt to secure the support of provincial and 
territorial governments. The success of treaty implementation and renewal and 
of treaty making will require the involvement of the provinces. There must also 
be wide consultation with the treaty nations and other Aboriginal peoples to 
ensure that the proclamation is not seen in any Way as a pre-emptive measure 
or a measure that might derogate from any Aboriginal or treaty right. 


6.2 Companion Legislation 


We are aware of the potential for empty symbolism. Without companion leg- 
islation, a royal proclamation would change nothing. We also recognize that such 
a proclamation alone would have no legal effect, regardless of its moral author- 
ity. The proposed royal proclamation must therefore be accompanied by appro- 
priate legislation. We propose that the government of Canada recommend that 
the House of Commons and the Senate, by joint resolution, request Her Majesty 
to issue the royal proclamation. The companion legislation would then be intro- 
duced in Parliament as draft legislation to give substantive symbolic force to the 
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commitments contained in the Proclamation, as well as giving it legal force. It 
is obvious that the proclamation should be issued as early as possible to demon- 
strate the government's clear intentions and that it be accompanied by draft leg- 
islation. Here we outline the elements that should be contained in the treaty 
legislation; other elements of the companion legislation are set out later in this 
volume and in Volume 5, Chapter 1. 

The treaty legislation would set out the guiding principles of the treaty 
processes and provide for the establishment of the institutions required to imple- 
ment them. It should also introduce certain reforms of the law in relation to the 
judicial interpretation of treaties. 

The proposed treaty legislation should achieve the following objectives: 


¢ It should provide for the implementation of existing treaty rights, including 
the rights to hunt, fish and trap. 

¢ It should affirm liberal rules of interpretation of treaties, having regard to the 
context of treaty negotiations, the spirit and intent of each treaty, and the 
special relationship between the treaty parties, and acknowledge the admis- 
sibility of oral and secondary evidence in the courts to make determinations 
with respect to treaty rights. 

¢ It should declare the commitment of Parliament and government of Canada 
to the implementation and renewal of each treaty on the basis of the spirit 
and intent of the treaty and the relationship embodied in it. 

¢ It should commit the government of Canada to treaty processes to clarify, 
implement and, where the parties agree, amend the terms of treaties so as to 
give effect to the spirit and intent of each treaty and the relationship embod- 
ied in it. 

* It should commit the government of Canada to a process of treaty making 
with Aboriginal nations that do not yet have a treaty with the Crown and 
with treaty nations whose treaty does not purport to address land and 
resource issues. 

¢ It should clarify that defining the scope of governance for Aboriginal and 
treaty nations is a vital part of the treaties. 

¢ It should authorize establishment of the institutions necessary to fulfil the 
treaty processes in consultation with treaty nations, as discussed in greater 
detail later in this chapter and in Chapter 4. 


It is vital that these unilateral acts of the Crown not be perceived by 
Aboriginal peoples as a breach of the treaty relationship. It is therefore essential 
that the proposed proclamation and its companion legislation be the subject of 
thorough discussion and consultation with Aboriginal peoples and provincial and 
territorial governments before they are introduced. 

The royal proclamation would supplement the written text of the consti- 
tution and would form part of the constitution as the Royal Proclamation of 1763 
does now. 
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Thus far, we have addressed only federal legislation. However, without 
complementary provincial legislation and territorial ordinances authorizing 
those governments to participate in treaty processes, it will be impossible to 
achieve their objectives, particularly with respect to lands and resources. There 
is a particular obligation on the part of provinces to participate, as they have ben- 
efited directly from past breaches of the treaties. In addition, the Constitution 
Act, 1867 and the transfer of lands and resources to the western provinces by the 
government of Canada in the 1930s may have made land available to the 
provinces that ought to have remained with Aboriginal peoples. Treaties are 
instruments of reconciliation; it is therefore in the interests of all parties for 
provincial and territorial governments to participate in these historic processes. 

The Commission also respects the views of many treaty nations that con- 
tinue to look to the international arena for fulfilment of their treaties. In propos- 
ing Canadian treaty processes, in no way is the Commission attempting to 
exclude continuing dialogue and activity in international bodies concerning 
Indigenous peoples’ rights. 


RECOMMENDATIONS 


The Commission recommends that 


Royal 2.2.7 
Proclamation The federal government prepare a royal proclamation for the 
consideration of Her Majesty the Queen that would 
(a) supplement the Royal Proclamation of 1763; and 
(b) set out, for the consideration of all Aboriginal and treaty 
nations in Canada, the fundamental principles of 
(i) the bilateral nation-to-nation relationship; 
(ii) the treaty implementation and renewal processes; and 
(iii) the treaty-making processes. 


Federal 2.2.8 
Companion at 


peas he federal government introduce companion treaty legislation 
Legislation 


1n Parliament that 

(a) provides for the implementation of existing treaty rights, 
including the treaty rights to hunt, fish and trap; 

(b) affirms liberal rules of interpretation for historical treaties, 
having regard to 
(i) the context of treaty negotiations; 
(ii) the spirit and intent of each treaty; and 
(iii) the special relationship between the treaty parties; 
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(c) makes oral and secondary evidence admissible in the courts 
when they are making determinations with respect to his- 
torical treaty rights; 

(d) recognizes and affirms the land rights and jurisdiction of 
Aboriginal nations as essential components of treaty 
processes; 

(e) declares the commitment of the Parliament and govern- 
ment of Canada to the implementation and renewal of 
each treaty in accordance with the spirit and intent of the 
treaty and the relationship embodied in it; 

(f) commits the government of Canada to treaty processes 
that clarify, implement and, where the parties agree, amend 
the terms of treaties to give effect to the spirit and intent 
of each treaty and the relationship embodied in it; 

(g) commits the government of Canada to a process of treaty 
making with 
(i) Aboriginal nations that do not yet have a treaty with 

the Crown; and 

(ii) treaty nations whose treaty does not purport to 
address issues of lands and resources; 

(h) commits the government of Canada to treaty processes 
based on and guided by the nation-to-nation structure of 
the new relationship, implying: 

(i) all parties demonstrating a spirit of openness, a clear 
political will and a commitment to fair, balanced and 
equitable negotiations; and 

(il) no party controlling the access to, the scope of, or the 
funding for the negotiating processes; and 

(i) authorizes the establishment, in consultation with treaty 
nations, of the institutions this Commission recommends 
as necessary to fulfil the treaty processes. 


Provincial and 2.2.9 


Territorial The governments of the provinces and territories introduce 
Companion 


legislation, parallel to the federal companion legislation, that 
(a) enables them to meet their treaty obligations; 
(b) enables them to participate in treaty implementation and 
renewal processes and treaty-making processes; and 
(c) establishes the institutions required to participate in those 
treaty processes, to the extent of their jurisdiction. 


Legislation 
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7. CONTENT OF TREATY PROCESSES 


We agreed to maintain peace and friendship among ourselves and 
with the Crown. Peace and friendship can only be nurtured through 
processes which allow treaty partners to talk and resolve any differ- 
ences through negotiations and goodwill. 

The unique and special relationship which is evidenced by the 
existence of our treaty places upon both partners a duty to take 
whatever steps are necessary toward creating mechanisms or processes 
for resolving difficulties and differences which from time to time will 
arise in the course of such a relationship... 

We seek urgent action aimed at commencing the task of address- 
ing and resolving the many outstanding issues which have arisen in 
our treaty relationship. We want to make clear our position that treaty 
framework is a framework we wish to utilize for redressing the many 
inequities which presently exist. We want the results of that process 
recognized, affirmed and protected by the Canadian constitution. 

Chief Bernie Meneen 


High Level Tribal Council 
High Level, Alberta, 29 October 1992 


‘Treaty parties will devise the appropriate process for reviewing, implementing 
and renewing the treaty relationship or for making new treaties. In this section, 
we provide some guidance on the possible content of treaty processes and the 
results they may be designed to achieve. 

The treaty-making process we envisage represents an evolution from the 
present comprehensive claims process toward a process that is less exclusionary 
with respect to the parties and the subject matter of agreements and predicated 
on the affirmation rather than the extinguishment of Aboriginal title (see 
Chapter 4), 

The Crown saw the historical treaties, as the federal government has seen 
modern treaties, as one-time final transactions. This perspective must be over- 
come. The treaties must be acknowledged as living instruments, capable of evo- 
lution over time and meaningful and relevant to the continuum of past, present 


and future. They should not be frozen as of the day they are signed. 


7.1 Entry to be Voluntary 


No treaty nation can or should be compelled to enter a new process. If a treaty 
nation wishes to leave its treaty relationship as it is, the nation’s right to remain 


apart from a process that in its view might derogate from its treaty should be 
respected. 
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Commissioners heard many treaty nation leaders, elders and members tell 
us not to tamper with their sacred treaties. Commissioners respect that view. No 
aspect of any treaty should be discussed, let alone redefined or amended, with- 
out the consent of the treaty parties. 

It is the Commission’s view, however, that what is sacred about the treaties 
is not the specific provisions, which we believe the parties can agree to change, 
but rather the continuing relationship to which both the Crown and the treaty 
nations brought their most binding formalities. The relationship is sacred, but 
the details of the relationship are subject to definition. Indeed, representatives 
of treaty nations have been consistent in asserting that the treaties were to be 
renewed regularly and revisited in the light of changing circumstances. 

In recommending a process to reconcile the differing understandings of 
treaties and to engage in a constructive dialogue on issues where agreement was 
reached, Commissioners do not regard this as tampering with the treaty but 
rather as giving it life and meaning for today and for the future. 

The Commission does not propose renegotiation of the treaties but rather 
implementation of the spirit and intent of the treaties, including completing 
them where appropriate or amending the treaty text where the parties acknowl- 
edge that it does not embody their true agreement. This respects the rights of 
the treaty nations to enter into protocols to give greater definition to their 

rights and obligations under the treaty and to resolve different views the treaty 
parties may have with respect to those specific rights and obligations. 


yf Timing to be Realistic 


Many treaty relationships have fallen into serious disrepair over a period of 
generations and even centuries. Reversing this trend through renewal of treaty 
relationships will take considerable time. A generation may well have passed 
before both treaty parties feel that the true principles of their treaty have been 
restored. The parties should be realistic about the size of the task ahead and the 
time needed to complete it. 

It is important that the proposed royal proclamation contain a clear 
acknowledgement of the continuing nature of the process and the magnitude of 
the task. For this reason, the royal proclamation should also commit the agen- 
cies of government to short- and medium- term initiatives to give effect to the 
treaties and to recognize the desirability of providing interim relief in appropriate 
circumstances. 

We also recognize that negotiations may have to take place in stages to 
accommodate the capacity of governments to address the issues raised. This 
should be done by agreement, with certain negotiations being identified, with 
the concurrence of all parties, as ‘lead’ negotiations. 
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7.3 Long-Term Resources to be Available 


Adequate resources for treaty-making and treaty implementation and renewal 
processes should be made available to treaty nations, with sufficient long-term 
predictability to permit their relationship with the Crown to be repaired and 
restored gradually. The treaty legislation should address the question of resources, 
to provide a legislative foundation for funding. Treaty nations must, of course, 
be accountable for their expenditure of these public funds. 


RECOMMENDATION 


The Commission recommends that 


Elements of Treaty 2.2.10 
Process. The royal proclamation and companion legislation in relation 
to treaties accomplish the following: 

(a) declare that entry into treaty-making and treaty imple- 
mentation and renewal processes by Aboriginal and treaty 
nations is voluntary; 

(b) use clear, non-derogation language to ensure that the royal 
proclamation and legislation do not derogate from existing 
Aboriginal and treaty rights; 

(c) provide for short- and medium-term initiatives to sup- 
port treaty implementation and renewal and treaty making, 
since those processes will take time to complete; and 

(d) provide adequate long-term resources so that treaty-making 
and treaty implementation and renewal processes can 
achieve their objectives. 


7.4 Nature and Scope of Items for Discussion 


It would be entirely inappropriate for the Commission to specify the substan- 
tive content of treaty processes, but we would like to provide guidance on some 
of the issues they should attempt to address. 

Some treaty nations have declared that every point of contact between them 
and the non-Aboriginal people and institutions of Canada is affected in one way 
or another by the relationships established by their treaties. !°? Certain apparently 
unimposing items referred to in treaty texts may be emblematic of larger issues 
that define important components of the treaty relationship. Other issues may 
be implicit and not mentioned at all in treaty texts. Still other matters, partic- 
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ularly governance and Aboriginal title, are generally regarded by Aboriginal and 
treaty nations as fundamental rights not ceded in treaties. 

The issues under discussion in treaty-making and treaty implementation 
and renewal processes could include 


¢ the fundamental purposes, character and scope of the treaty relationship; 

¢ the parties, successors and beneficiaries of the treaties; 

* the effect of a treaty, if any, on the Aboriginal right and title to land; 

° the adequacy of the land and resource base secured by the treaty; 

* economic rights, including treaty annuities and hunting, fishing and trap- 
ping rights; 

¢ the rights and obligations of the parties arising from a treaty relationship in 
a modern context; 

¢ education, health and taxation issues; 

* governance and justice issues; 

¢ a determination of the extent to which federal and provincial legislation has 
extinguished, diminished or infringed upon Aboriginal and treaty rights; and 

¢ disputes based on breaches of legal or fiduciary obligations arising in rela- 
tion to the Crown's past, present and future administration of Indian lands 
and assets. 


In this volume, we address the basic elements of the new relationships to be 
forged with all Aboriginal nations in the context of governance (Chapter 3), lands 
and resources (Chapter 4), and economic issues (Chapter 5). Here we provide 
a brief explanation of the relevance of these elements to treaty processes. In each 
case, more complete discussion and substantive recommendations are set out in 
the relevant chapters. 


Governance - 


Whether or not the written text of the treaties refers expressly to rights of gov- 
ernance, we can say with certainty that all treaty nations regard themselves as self- 
governing. Without exception, the treaty nations that testified before the 
Commission expressed the view — which we accept — that the Crown entered into 
treaties with treaty nations on the basis that they were self-governing nations with 
the ability to discharge the treaty obligations they undertook. Thus, treaties 
acknowledged their jurisdiction over treaty subject matters and by necessary 
implication over other matters not addressed specifically in a treaty. 

In this regard, we will not repeat our earlier comments about gover- 
nance.'”’ We agree with the treaty nations that governance issues are implicit in 
any treaty relationship. We find that the right of treaty nations to govern them- 
selves was acknowledged implicitly by the Crown. The medals and uniforms pro- 
vided to chiefs and headmen under many treaties affirm their legitimacy as the 
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government of the treaty nations. The treaty nations undertook to maintain 
peaceful relations with settlers. How could they do this without the power to 
govern themselves? 

As discussed fully in the next chapter, the new relationships we foresee are 
based on the inherent right of Aboriginal nations to act as one of three orders 
of government in Canada. It is vital that the link between governance and 
treaties be re-established, including the right to institute Aboriginal justice sys- 
tems.'"* Thus, it is crucial that existing treaties that are to be implemented and 
renewed, as well as new treaties yet to be made, address governance powers in 
explicit terms. 


Lands and resources 


In most cases, the treaty nations dispute the written provisions in their treaties 
that provide for the extinguishment or cession of their Aboriginal rights and title 
to lands. In the treaties predating 1763, often described as treaties of peace and 
friendship, land rights are not mentioned, and the treaty nations maintain that 
their land rights have survived the making of these treaties. For example, Alex 
Christmas, president of the Union of Nova Scotia Indians, said this during our 
hearings: 


Although we have many treaties, none of them dealt with the sur- 
render of lands and title... 

The matter of our traditional lands and resources must be 
addressed in a manner consistent with the principles underlined in 
the 1752 treaty and the standards of the treaty-making process laid 
out in the Royal Proclamation. Canada’s current comprehensive 
claims policy calls for the extinguishment of Aboriginal and treaty 
rights in return for specific rights granted by the federal settlement 
legislation. In our view, if future agreements are to provide for 
coming generations and reflect our unique constitutional relation- 
ship with the Crown, they must be based on the recognition of our 
Aboriginal and treaty rights, not on their extinguishment. We require 
an adequate land base and equitable access to natural resources if we 
are to truly join the circle of Confederation. 

Alex Christmas 


Union of Nova Scotia Indians 
Eskasoni, Nova Scotia, 6 May 1992 


Aboriginal land rights and title, there is a treaty nation tradition that the treaty 
was intended to ensure an equitable sharing of lands and resources. How oth- 
erwise could Aboriginal people and settlers live peacefully side by side? The words 
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We believe the principle of sharing of our homeland [and] its nat- 
ural resources is the basis of the treaty arrangements, not surrender 
or extinguishment. Accordingly, the concepts of resource co-man- 
agement and revenue sharing from the Crown lands and resources 
are the proper forms of treaty implementation. Such arrangements 
would provide a significant economic basis for self-government, and 
would provide First Nations with the ability to protect and benefit 
from Mother Earth. 


Chief George Fern 
Prince Albert Tribal Council 
La Ronge, Saskatchewan, 28 May 1992 


As we have seen, the cross-cultural nature of treaty negotiations almost cer- 
tainly gave rise to a lack of consensus on this vital issue in many instances." It 
appears that many of the historical treaties did not secure the voluntary cession 
of Aboriginal title, even though the Crown intended this result and even though 
the legal language of the written treaty texts recorded a cession. 

We reached some key conclusions with respect to the historical treaties that 
contain blanket extinguishment provisions. We do not suggest that these con- 
clusions apply in precise fashion to every treaty. Rather, we set them out as emerg- 
_ing from the overall pattern of treaty making in Canada. 

First, the historical treaties are agreements and as such are subject to the 
basic principles of contract law, with additional guidance being derived from the 
international law principles governing treaties. Even a cursory survey of the 
treaties reveals numerous ways that contract law could be invoked to call into 
question the extinguishment of Aboriginal land rights. The common law of con- 
tracts already recognizes certain categories of contracts — unconscionable con- 
tracts, contracts made in writing but that do not embody one party's consent, 
contracts made under duress, and contracts that have been fundamentally 
breached — all of which attract specific, well-established doctrines of invalidation. 
In our view, these doctrines are applicable to many of the treaties. They are also 
flexible enough to be adapted to the sui generis aspects of the treaties that make 
them different from other agreements. 

Second, the historical treaties were made in the context of what is now seen 
as a fiduciary relationship between the parties, and where they involve a cession 
of Aboriginal title they must bear particular scrutiny. As a fiduciary, the Crown 
must account for any unfair or improper benefit derived from appropriating 
Aboriginal title without clear consent or without making sure that the treaty 
nations were fully informed. The Crown owed conflicting duties to the treaty 
nations and to Canadians generally and must bear an onus of clear and plain 
proof that the extinguishment of Aboriginal land rights occurred properly, that 
is, that there was not only free but also informed consent to the extinguishment 
on the part of the Aboriginal parties. 
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Third, throughout the period when historical treaties that purport to 
extinguish Aboriginal title were being made, the Crown had the power to extin- 
guish Aboriginal title without the consent of Aboriginal people, but this would 
have required a clear and plain legislative intention to do so. There was no such 
legislative authority for what was done. 

Fourth, the historical treaties were meant to be enduring. Both parties have 
formally affirmed that they rely upon them. As we have discussed, the unique 
nature of the treaties implies a relationship of partnership, including mutual 
obligations to deal with each other in good faith. These obligations do not permit 
either party to draw back from the treaty relationship or from the duties that flow 
from it. The clarification of these rights and duties must therefore be the sub- 
ject of good faith negotiations so that consensus can be reached on the respec- 
tive rights and obligations of the parties. 

If it flows from these four conclusions that in many instances the histori- 
cal treaties did nor result in the voluntary cession of Aboriginal title, that title may 
well continue to exist over the large portion of the Canadian land mass dealt with 
in the numbered treaties. This result, already contemplated by the trial decision 
in Paulette, would place the land regime in the parts of Canada covered by the 
treaties of cession in the same position as most of British Columbia, the Atlantic 
provinces, certain parts of the Northwest Territories and Quebec, as well as other 
areas where the Crown never attempted to obtain a cession of Aboriginal title.1°° 

The parties to the historical treaties already have a treaty relationship that ' 
prohibits them from engaging in certain conduct and requires them to deal with 
one another honourably and in good faith. The treaty relationship establishes 
affirmative obligations on the parties to complete the treaties and at the same 
time restrains them from conduct that is inconsistent with treaty principles. 
Treaties provide a framework for the peaceful resolution of disputes. 

In Chapter 4, we set out our detailed recommendations for a more equi- 
table sharing of lands and resources through treaty processes. An adequate land 
base is essential to the economic and cultural health of Aboriginal peoples and 
to the viability of Aboriginal governments. It is the Commission’s view that the 
treaty nations intended to enter into treaties that would provide for this result, 
and only such an outcome would meet the standards of fairness imposed by the 
relationship we envisage. 


Economic rights 


In addition to providing for sharing lands and natural resources, the treaty 
nations regard the historical treaties as creating an economic relationship between 
themselves and the Crown. As with the political components of the treaty rela- 
tionship, the economic aspects will evolve with time and with changing cir- 


cumstances. These are also matters for treaty implementation and renewal 
processes (see Chapter 5), 
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Similarly, new treaties will be deeply concerned with economic issues. 
Not only will lands and natural resources be an issue, but other provisions to 
enable Aboriginal nations to benefit from economic opportunities will have to 
be addressed as well. 


Treaty annuities 


One example of economic rights in the historical treaties is the practice of 
paying annuities. The Robinson treaties of 1850 and the numbered treaties made 
after 1870 provide for annual annuities to be paid to each member of a treaty 
nation. Today, many treaty nation members travel great distances to collect 
their treaty annuity on treaty day because of the symbolic value of meeting with 
the Crown's representatives to renew the treaty and affirm the continuing nature 
of the treaty relationship. 

With the passage of time, the value of these annuities, typically $4 or $5 
per year, has been severely eroded. The dollar amount specified in the original 
treaty is still distributed annually. The annuities established by the Robinson 
treaties, for example, represented between one-half and one-third of the annual 
wage of an unskilled labourer.’”” Annuities could also increase if revenues derived 
from the territory affected by the treaty rose. Treaty 1 provided for the annuity 
_to be “made in such articles as the Indians shall require of blankets, clothing, 
prints (assorted colours), twine, or traps, at the current cost price in Montreal, 
or otherwise, if Her Majesty shall deem the same desirable in the interests of Her 
Indian people, in cash”.'°* 

The growth of the modern social safety net eventually brought larger 
infusions of resources. The treaty nations insist that all transfers of resources to 
them are in fact being made pursuant to treaty. We agree that the treaty promises 
of wealth transfer should be reconsidered in treaty implementation and renewal 
processes. 


Hunting, fishing and trapping 


Similarly, che Robinson treaties and the numbered treaties contain assurances that 
the traditional economic activities of hunting, fishing and trapping would be pre- 
served. The words used to record these rights in the treaties varied, however, and 
extensive litigation has subsequently produced many anomalies in interpretation. 

In addition, in some cases these rights have been abrogated unilaterally by 
the Crown or affected by regulations that breach the letter and spirit of the treaty 
promises. In the prairie provinces, for example, the Natural Resources Transfer 
Agreements of the 1930s altered treaty rights to hunt, fish and trap, and recent 
cases indicate that these treaty rights may indeed have been extinguished with- 
out the consent of treaty nations and replaced with a more limited set of 
rights.'°” Provincial game and fish laws and regulations have been applied to 
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treaty nations people without regard for their treaty rights, and for decades fed- 
eral laws such as the Fisheries Actand Migratory Birds Convention Act have crim- 
inalized essential harvesting activities guaranteed by treaty (see Chapter 4),''° 
These issues are overdue for consideration in treaty implementation and renewal 
processes, particularly given their central importance to the economic well- 
being and cultural integrity of treaty nations. 


Other economic tissues 


The Crown’s other promises of economic assistance were often expressed in the 
treaties by reference to the provision of fish hooks and nets, ammunition, or agri- 
cultural equipment and seeds. These items, humble as they may seem, represent 
the undertaking of an economic relationship. They represent the Crown offer- 
ing economic development aid in exchange for peaceful coexistence and the shar- 
ing of territory. 

In Chapter 5, we address the economic issues facing treaty nations and 
other Aboriginal peoples today and suggest some ways for the Crown to provide 
assistance in a modern context. 


Other treaty issues 


Individual treaties raise other issues that might be the subject of treaty processes. 
Just as ordinary items such as fish hooks and twine represent continuing com- 
mitments of economic aid, other references to apparently simple matters may 
signify important commitments in the treaty relationship. 

Each of the numbered treaties, for example, provides specifically for rights 
to education. These are sometimes expressed in the form of a simple requirement 
to provide a school or a teacher, but when taken together with the oral record and 
understanding of the treaty nation, they entitle treaty nations people to be edu- 
cated so that they can earn a living in today’s world (see Volume 3, Chapter 5). 

Education was regarded as vital to give children the means to maintain and 
develop their culture and identity while at the same time acquiring the skills nec- 
essary to survive and flourish in the context of the new settler society. The 
treaty right cannot, therefore, be seen as limited to the salary of a teacher, the 
construction of a school building, or the purchase of a few books. We regard edu- 
cation as a proper subject for treaty processes. 

The text of Treaty 6 provides for a “medicine chest”.""' Treaty nations of 
Treaty 6 have maintained consistently that the medicine chest provision means 
thar full medical care was to be provided under their treaty. Other treaty peo- 
ples regard full medical care as implicit in their treaty relationship, having been 
discussed at the time of treaty. 

The people of Treaty 8 were concerned that the treaty would lead to an 
enforced change in their way of life because of the imposition of taxes. They were 
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assured by the treaty commission that this would not occur, but this assurance 
was not properly recorded in the written version of the treaty.'”” 

Many treaty nations regard their immunity from taxation by the govern- 
ments of Canada and the provinces as an implicit treaty right. They refer to sec- 
tion 90 (1) (b) of the Indian Act, which deems personal property “given to 
Indians or to a band under a treaty or agreement between a band and Her 
Majesty” to be “situated on reserve”, thus exempting it from taxation by virtue 
of section 87 of the act. A revised assessment of the scope of treaty rights and 
obligations will conceivably have an impact on the extent of the exemption of 
treaty nations from taxation. 

First Nations that do not have reserve land, as well as Métis people and 
Inuit, do not benefit from this limited exemption from tax. The present legislative 
exemption applies only to status Indians who can demonstrate close links 
between personal property (including income) and a reserve.''’ Despite section 
87, virtually all Aboriginal adults in Canada pay some taxes to all levels of gov- 
ernment, and the overwhelming majority cannot take advantage of the tax 
exemption described in the Indian Act. 

The legislation also draws a sharp distinction between economic activity 
on- and off- reserve. The Commission believes that taxation issues, like gover- 
nance, must be clarified and formalized to permit a clear and predictable regime 
for intergovernmental relations in the future. We believe that Aboriginal gov- 
ernments should benefit from the immunity from taxation now enjoyed by fed- 
eral and provincial government property, as guaranteed by section 125 of the 
Constitution Act, 1867. 

We believe that explicit treaty-based taxation regimes should combine 
intergovernmental exemptions from taxation with new and enhanced powers of 
Aboriginal governments to tax people living on their territory, including their 
own members, and economic activity taking place on their territories (see 
Chapters 3 and 5). For these reasons, we regard taxation as an appropriate sub- 
ject for treaty processes. 

We believe that all discretionary payments, transfer payments and program 
funding should be examined in the context of the treaty discussions. Whether 
these payments are made now pursuant to an explicit treaty right, legislation or 
discretionary policy, they should come under close scrutiny in light of the treaty 
relationship. Many government programs now administered on the basis of need 
may in fact be a matter of treaty entitlement. There is a difference between col- 
lecting welfare and receiving dividends from investments. New treaties and 
renewed treaties should make these distinctions explicit. 

Through treaty processes, and over time, treaty nations can begin to real- 
ize a real transfer of power and resources in their favour in fulfilment of the treaty 
relationship. 
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Our report contains many recommendations that could be implemented 
through treaty implementation and renewal processes. In making new treaties, 
the parties are free to fashion any arrangements they wish. No issue should be 
left off the negotiating table arbitrarily. 


RECOMMENDATION 


The Commission recommends that 


Matters for 2.2.11 
Negotiation The following matters be open for discussion in treaty imple- 
mentation and renewal and treaty-making processes: 

* governance, including justice systems, long-term financial 
arrangements, including fiscal transfers, and other inter- 
governmental arrangements; 

¢ lands and resources; 

* economic rights, including treaty annuities and hunting, 
fishing and trapping rights; 

* issues included in specific treaties (for example, education, 
health and taxation); and 

* other issues relevant to treaty relationships identified by 


either treaty party. 


7.5 Outcomes of Treaty Processes 


Section 35(1) of the Constitution Act, 1982 states that the “existing...treaty 
rights of the aboriginal peoples of Canada are hereby recognized and affirmed”. 
In other words, it gives constitutional protection to treaty rights, although it is 
not their source. Their source is the treaties themselves. Section 35 (3) was added 
by a constitutional amendment in 1983. It extends the definition as follows: 


For greater certainty, in subsection (1) “treaty rights” includes rights 


that now exist by way of land claims agreements or may be so 
acquired. 


This amendment makes it clear that the existing treaty rights referred to in sec- 
tion 35(1) include rights contained in Past treaties as well as rights contained in 
treaties yet to be made. It also makes it clear that land claims agreements past 
and future are a form of treaty. 

Parties to a treaty should be free to modify or supplement it. In theory they 
can even renegotiate the treaty if they come to the conclusion that the current 
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treaty inadequately describes their relationship. ' bel virtually every case, however, 
we believe that treaty nations will not wish to renegotiate their historical treaties 
but will want to achieve an understanding of the real terms of those treaties and 
then to implement that understanding. The treaty nations that have entered into 
modern treaties may be more likely to ask for renegotiation, but as we discussed 
earlier, they may also risk more than the other parties if that occurs. 

Commissioners strongly recommend to treaty parties that they put their 
agreements in writing and that they include in them dispute resolution mech- 
anisms that can be invoked by either or both treaty parties. 

It is important to set out clearly the relationship between the original treaty 
and any treaty implementation and renewal agreement to define or supple- 
ment the rights contained in the original treaty. It might be argued that the exist- 
ing treaty rights are constitutionally entrenched and thus immutable. But such 
an approach would distort the essential nature of treaties, which is that they create 
continuing relationships capable of growth, amendment and clarification as 
the parties desire. 


Protocol agreement 


The most common outcome of treaty implementation and renewal will be a 
formal protocol agreement that defines specific treaty rights and obligations, per- 
haps for specified periods of time, with clearly defined mechanisms for review 
and renegotiation of the elements covered by the agreement. 

Such a protocol could state specifically that it is not a treaty but simply an 
intergovernmental agreement of a lesser nature that governs and, for certain pur- 
poses, defines rights and obligations derived from a treaty. It could also describe 
rights that are nonetheless treaty rights within the meaning of section 35(1). This 
is consistent with section 35(3) of the Constitution Act, 1982, which enables a 
land claims agreement to result in constitutionally protected treaty rights. 

Such protocol agreements should be ratified legislatively to remove any 
doubt with regard to their legal status. This was done, for example, with the 
James Bay and Northern Quebec Agreement, although now the treaty nation 
government, as well as Parliament and, if necessary, the relevant provincial leg- 


islature, would be expected to pass legislation.'”” 


Supplementary treaty 


Alternatively, treaty implementation agreements could be given the status of sup- 
plementary treaties that leave the original treaties intact and add to them. From 
what we have heard, this approach would not likely be the preferred one for many 
of the treaty nations. 

It is possible that implementation and renewal of existing treaties could be 
achieved in part through a modern interpretation of the original historical 


82 


RESTRUCTURING THE RELATIONSHIP 


agreement. Items not originally dealt with, or dealt with unsatisfactorily, could 
be handled in a supplementary treaty. 

On the other hand, treaty nations such as the Mi’kmagq and the 
Haudenosaunee have made a series of separate treaties with the Crown and have 
expressed a wish to continue the treaty-making process. Any supplementary 
treaty would coexist with earlier treaties. 


Replacement treaty 


A treaty implementation and renewal agreement could consist of a new treaty 
that terminates and replaces the original treaty. Renegotiation or replacement 
should be an option for treaty nations that regard their original treaties as fun- 
damentally flawed. This alternative is extremely unlikely to be the choice of many 
of the treaty nations, however, which have strongly advocated implementation 
of existing treaties. 

We caution that there should be no requirement or expectation that the 
treaty implementation and renewal process will produce yet another treaty 
within the meaning of section 35. Since treaty nations believe strongly that their 
treaties already exist and are complete, it is to be expected that many — and even 
most — treaty nations will choose to establish implementation protocols. 

Regardless of the type of agreement reached, legislation and regulations will 
likely have to be enacted by the treaty parties to formalize the renewed treaty and 
to provide for implementation, review and dispute resolution. 


RECOMMENDATION 


The Commission recommends that 


Outcome of Treaty 2.2.12 


es Thetoyal proclamation and companion legislation in relation 


to treaties provide for one or more of the following outcomes: 

(a) protocol agreements between treaty nations and the Crown 
that provide for the implementation and renewal of exist- 
ing treaties, but do not themselves have the status of a 
treaty; 

(b) supplementary treaties that coexist with existing treaties; 

(c) replacement treaties; 

(d) new treaties; and 


(e) other instruments to implement treaties, including legis- 
lation and regulations of the treaty parties. 
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7.6 Reorganization in Preparation for Treaty Processes 


Later in this volume we make a series of major recommendations for restruc- 
turing federal government institutions related to Aboriginal affairs (see 
Chapter 3). Here we deal only with the establishment of government agencies 
to address treaty processes. 

The government of Canada has begun to dismantle the department of 
Indian affairs, the first step being the signing on 7 December 1994 of a frame- 
work agreement between the minister of Indian affairs and northern develop- 
ment and 60 First Nations communities represented by the Assembly of 
Manitoba Chiefs.''® | 

The agreement makes it clear that the dismantling process should restore to 
First Nations jurisdiction now exercised by other federal departments. Dismantling 
of the department has been a constant demand from treaty nations for many years. 
The question that arises is which agencies of the federal Crown will negotiate or 
maintain liaison with treaty nations in the future. In preparation for treaty renewal, 
thought must be given to how Crown commitments can be met in the context of 
a Canada that is not only a constitutional monarchy but a federation. 

The Commission uses the term ‘the Crown’ to mean the repository of the 
constitutional values of our society that transcend ordinary political arrange- 

_ ments. The Crown is no longer a simple monolithic entity, if indeed it ever was. 
The Crown represents the Canadian people as well as their governments. It epit- 
omizes the rights and obligations of the Canadian people as a collective whole. 

In the present context, the Crown is party to all treaties with treaty nations. 
These obligations have been assumed by the Crown, and they are now implicit 
in section 35(1) of the Constitution Act, 1982. This is true whether the treaty in 
question was made by the French Crown, the British Crown, the Crown in right 
of Canada, or the Crown in right of a province. It is even true, in our view, of 
treaties made by the Hudson’s Bay Company under the Crown's authority, as 
with the Douglas treaties on Vancouver Island. 

The contemporary relationship between the Crown in this sense and the 
treaty nations is the theme of this chapter. Our use of the term ‘the Crown’ 
embodies values, rights and obligations that would survive even the end of the 
monarchy in Canada, although they are symbolized by the monarchy at present. 


The gradual dispersal of Crown obligations 


The Crown has not implemented the spirit and intent of the treaties for many 
reasons. In part, it was because of different understandings on the part of the 
Crown's representatives and the treaty nations with respect to the treaties. The 
dramatic extent of cross-cultural misunderstandings was analyzed earlier. 
Increasingly, however, continual reorganizations in government have 
resulted in trivialization of the treaties because of deliberate policies inimical to 
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the treaties or sheer ignorance and neglect of the treaties as the source of rights 
and obligations. 

The division of jurisdiction between the federal and provincial orders of 
government has also resulted in a division of the Crown’s duty under the treaties. 
Indeed, court decisions conclude that these responsibilities belong to different 
entities entirely. In 1910, Lord Loreburn of the judicial committee of the privy 
council described the contemporary judicial view of the two separate roles of the 
federal and provincial Crowns in Canada v. Ontario: 


The Crown acts on the advice of ministers in making treaties, and 
in owning public lands holds them for the good of the community. 
When differences arise between the two Governments in regard to 
what is due to the Crown as maker of treaties from the Crown as 
owner of public lands they must be adjusted as though the two 
Governments were separately invested by the Crown with its rights 
and responsibilities as treaty maker and as owner respectively. ''” 


The Commission is of the view that both federal and provincial governments are 
required by the honour of the Crown to participate in treaty processes and to 
give effect to treaty rights and promises. The fulfilment of the Crown’s duty is 
their joint responsibility. 

Remarkably, there has never been a department or agency of the government 
of Canada devoted to the fulfilment of treaties. The mandate of the Department 
of Indian Affairs and Northern Development (DIAND) is to implement the /ndian 
Act. Over time, the federal government's point of contact with treaty nations has 
been dispersed to a host of departments and agencies, all of which apply federal 
legislation and policies but none of which has a mandate to address the whole 
array of issues arising from treaties. The rights that flow from the Indian Act have 
been accorded greater prominence than Aboriginal or treaty rights. 

The result is that the original nation-to-nation treaty relationship has dis- 
solved into a complex relationship between the governments of treaty nations 
(more accurately, individual band councils) and a host of federal and provincial 
government entities. In the process, the treaty relationship has been lost sight of. 


A Crown treaty office 


The organization required to enable the government of Canada to fulfil its 
obligations under the treaties is an important matter. In our view, DIAND cannot 
legitimately serve this role. The legacy remaining from the flawed relationship 
of the past makes the department largely incapable of implementing a new rela- 
tionship. The creation of a Crown Treaty Office within a new Department of 
Aboriginal Relations will ensure that a department of the government of Canada 
has, for the first time, an unambiguous mandate to identify and implement treaty 
rights and obligations and to make new treaties. This will reverse the trend that 
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has diminished the relevance of the treaties. In Chapter 3, we discuss in detail 
the structure and mandate of the proposed Department of Aboriginal Relations 
and the place of the Crown Treaty Office within it. 

A Crown Treaty Office would assume the responsibilities of the Crown in 
right of Canada in implementing and renewing and making treaties and would 
co-ordinate the Crown’s participation in treaty implementation and renewal. The 
role of the Crown Treaty Office should be mentioned in the royal proclamation 
and its functions set out in the companion legislation. It must have a clear and 
prominent place in the federal government. 

For the reasons discussed later in this volume, the Crown Treaty Office 
should be insulated from the program delivery responsibilities now exercised by 
DIAND. The implementation of treaty terms, which often involve multiple fed- 
eral entities, should be overseen, directed and managed by the Crown Treaty 
Office. Its senior official, the chief Crown negotiator, will take direction from 
specific negotiation mandates given by cabinet to the minister of Aboriginal rela- 
tions and from the work of other branches of the new Department of Aboriginal 
Relations. 


RECOMMENDATION 


The Commission recommends that 


Crown Treaty 2.2.13 
Office The royal proclamation and companion legislation in relation 
to treaties: 
(a) establish a Crown Treaty Office within a new Department 
of Aboriginal Relations; and 


(b) direct that Office to be the lead Crown agency participat- 


ing in nation-to-nation treaty processes. 


The role of provincial governments 


The terms of Confederation complicated the task of identifying the Crown as 
a party to treaties. Under the constitution, and subject to the Canadian Charter 
of Rights and Freedoms and the constitutionally protected rights of Aboriginal peo- 
ples, the provinces are sovereign within their spheres of jurisdiction. 

The rights and obligations described in the treaties have implications for 
the provinces, and it is clear that treaty implementation and treaty making will 
engage many areas of provincial legislative competence and proprietary rights. 
Treaty processes will require provincial Crown lands and resources to be made 
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available to provide for a reasonable sharing of the natural resource wealth of the 
country. Provincial laws that now apply to Aboriginal and treaty nations people 
and lands will have to be modified to make room for Aboriginal governance. As 
a result, successful treaty processes will require the active co-operation and par- 
ticipation of provincial governments as an integral component of the Crown. 
This is why we recommended that the provinces introduce legislation to enable 
them to meet their treaty obligations and participate in treaty processes (see 
Recommendation 2.2.9 earlier in this chapter). 

Some treaties that were made between treaty nations and the undivided 
Crown must now be implemented by a Crown that acts through two constitu- 
tional orders of government. In addition, under the constitution, Parliament has 
legislative authority and the government of Canada has executive responsibility 
for the treaty relationship. As many treaty nations people describe it, the rela- 
tionship between treaty nations and the provinces is government-to-government, 
while the relationship between treaty nations and the Crown in right of Canada 
is Nation-to-nation. 

Federal and provincial responsibility to meet treaty obligations must be 
clarified and implemented to eliminate federal/provincial disputes over cost 
sharing. To achieve this, some overall federal/provincial cost-sharing arrange- 
ments will have to be made (see Volume 4, Chapter 7). Recent experience sug- 
gests that these arrangements can in fact be achieved. Two examples are the 1992 
Saskatchewan Treaty Land Entitlement Framework Agreement and the finan- 
cial components of the British Columbia treaty process.''® 

The Commission proposes that provincial governments organize themselves, 
possibly through legislation parallel to the federal treaty legislation, in a way sim- 
ilar to the proposed Crown ‘Treaty Office, with provincial offices being established 
as negotiating agencies responsible to provincial governments and legislatures. 

In many provinces, agencies dedicated to Aboriginal relations already 
exist.’ In no case has a provincial government established an agency with a man- 
date to implement the provincial government's responsibilities with regard to the 
treaties or enter into new treaties. Existing provincial agencies tend to be small 
policy development and co-ordination offices or branches of larger ministries. 
Substantive responsibility (and consequent authority) for lands, resources and 
myriad other matters continues to be vested in line ministries. 

There is good reason to think that provincial governments are subject in law 
to the Crown's fiduciary duties to Aboriginal and treaty nations.'~” They are obliged 
to respect Aboriginal rights and are subject to the burdens of treaty rights. In addi- 
tion, in many cases provincial governments have been enriched by the federal gov- 
ernments breaches of treaty obligations, particularly in relation to land or the 
failure of the Crown to enter into a treaty relationship with Aboriginal nations. As 
a matter of equity and honour, provincial governments should feel a particular 
responsibility to ensure that Aboriginal people secure a fully adequate land base. 
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RECOMMENDATION 


The Commission recommends that 


Provincial 2.2.14 
Participation Fach province establish a Crown Treaty Office to enable it to 
participate in treaty processes. 


7.7 Reorganization of Aboriginal and Treaty Nations 


In Chapter 3 of this volume we discuss the major issues of governance for 
Aboriginal peoples. We describe the harm that has been done to traditional 
Aboriginal governing structures, and we recognize the need for new governing 
bodies. These themes are of particular importance in the context of treaty processes. 

This Commission cannot determine which entities can legitimately rep- 
resent treaty nations in treaty processes. In many cases, treaty nation represen- 
tation may not be an issue. In other cases, there may be competing entities that 

- claim standing to represent Aboriginal and treaty nations. In Chapter 3, we dis- 
cuss the need for a federal policy on recognition of Aboriginal nations. 

This crucial issue has the potential to paralyze treaty processes at the 
outset. Many of these issues stem from Canada’s legislative creation, through the 
Indian Act, of band council governments exercising delegated power, as opposed 
to Aboriginal and treaty nation governments. The government of Canada thus 
created much of the problem and should assume some role in its solution. 


What is an Aboriginal or treaty nation? 


Authentic renewal of treaty relationships will require realignment not only on 
the part of the Crown but also on the part of Aboriginal and treaty nations. Each 
Aboriginal and treaty nation must ultimately determine for itself the route that 
it will take to a reconstituted nation government, but we feel obliged to make 
some observations and identify potential pathways to renewal. Later in this 
volume, we address the rebuilding of Aboriginal nations in more detailed terms 
(see Chapter 3). Here we address in a preliminary fashion the link between 
nationhood and treaties. 

The Royal Proclamation of 1763 refers, significantly, to “Nations or Tribes 
of Indians”. Consistent with this designation, the vast majority of historical 
treaties — in their written versions — refer to particular nations or tribes. These 
terms are a reflection of historical fact and British imperial practice. As we saw 
in our review of history, both the British and the French conducted Indian policy 
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on the assumption that their Aboriginal counterparts possessed the political, ter- 
ritorial and economic characteristics of nationhood. 

An Aboriginal or treaty nation is an indigenous society, possessing its own 
political organization, economy, culture, language and territory. The Supreme 
Court of the United States identified some of these characteristics of nationhood 


in Cherokee Nation v. State of Georgia: 


The numerous treaties made with them by the United States recog- 
nize them as a people capable of maintaining the relations of peace 
and war; of being responsible in their political character for any vio- 
lation of their engagements, or for any aggression committed on the 
citizens of the United States by any individual of their community. ’7! 


More than 140 years after this judgement, the International Court of 
Justice attacked the concept of terra nullius in its advisory opinion on the 
Western Sahara, noting that “at the time of colonization Western Sahara was 
inhabited by peoples which, if nomadic, were socially and politically organized 
in tribes and under chiefs competent to represent them.”! 

We have already referred to recognition by Chief Justice Marshall and 
Justice McLean of the U.S. Supreme Court that the terms ‘treaty and ‘nation’ 
were European in origin and that the only prerequisite to a valid treaty is that 
both parties be self-governing and capable of carrying out the treaty’s stipulations. 


Displacement and deconstruction of the 
Indian nations as policy 


Britain acknowledged the nationhood of the Indian nations at an early stage and 
made undertakings of non-interference with internal matters. At the same time, 
this recognition was often undermined by the imperatives of political and eco- 
nomic expediency. Intertribal and intratribal rifts were often encouraged or 
exacerbated by Crown agents to advance imperial or local policy objectives. As 
a result, the treaty-making process, which began on an explicitly nation-to-nation 
basis, became more ambiguous in time as the government of Canada under- 
mined the integrity of the Aboriginal nations with which it had treaty relations. 

Interference with Aboriginal political structures entered a new and more 
formalized stage with the federal governments adoption of the consolidated 
Indian Act in 1876. Despite the fact that the Crown was still engaged in treaty 
making on the basis of nationhood or at least tribal organization, the act iden- 
tified bands as the legal embodiment of Indian political structure.'?? Moreover, 
bands and their membership were defined by the act, which gave the responsi- 
ble minister authority to recognize and even to create bands and to divide their 
membership and assets. The act not only provided a legislative basis for the denial 
of Indian nationhood, but also recast the relationship between Indian people and 
the Crown in administrative instead of political terms. 
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As discussed in Volume 1, the [Indian Act was intended to hasten the 
assimilation, civilization and eventual annihilation of Indian nations as distinct 
political, social and economic entities. It was not intended as a mechanism for 
embracing the Indian nations as partners in Confederation or for fulfilling the 
responsibilities of the treaty relationship. Rather, it focused on containment and 
disempowerment — not by accident or by ignorance, but as a matter of conscious 
and explicit policy. The breaking up of Aboriginal and treaty nations into 
smaller and smaller units was a deliberate step toward assimilation of Aboriginal 
individuals into the larger society. 

After almost 120 years, the /ndian Act has taken its toll — not only in the 
quality and the basis of the relationship between Indian nations and the Crown, 
but also with respect to the internal organization of the Indian and treaty 
nations. In the next chapter, we examine in detail the approaches Aboriginal 
nations may choose to pursue to reclaim and reconstruct their nationhood. 


8. INSTITUTIONS FOR 
TREATY PROCESSES 


There should be an independent body to oversee violations of the 
treaties. This body could be formed by Indigenous peoples and the 
Crown, and have the authority to approve fines and penalties against 
the treaty violator. The violators could be individuals, corporations or 
governments. All would be subject to the jurisdiction of this body. 
There has never been any independent body in Canada to over- 
see the implementation of the treaties. In other Commonwealth 
countries that have treaties with the indigenous peoples, the state gov- 
ernments have tried to unilaterally implement their own form of 
treaty resolution. One which immediately comes to mind is the 
New Zealand model known as the Waitangi Tribunal. We have our 
own version in Canada known as the Office of the Treaty 
Commissioner. Each of these bodies was modelled after the American 
Indian Claims Commission. In the United States and in New 
Zealand these bodies have serviced their political masters and not the 
Indigenous peoples. We must strive for something which serves us. 


Regena Crowchild 
President, Indian Association of Alberta 
Edmonton, Alberta, 11 June 1992 


What may be required is an institution that would ensure the Crown's 
full compliance with its responsibilities and obligations. This could 
take a number of forms, but a key would be to place treaty imple- 
mentation and treaty making outside the realm of partisan politics, 
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with an institution whose mandate would be to uphold the honour 
of the Crown, not to cater to the whims of political expediency. 


Alex Christmas 
President, Union of Nova Scotia Indians 


Eskasoni, Nova Scotia, 6 May 1992 


The restoration of the treaty relationship through the making of new treaties and 
the implementation and renewal of existing ones will require the establishment 
of at least two types of independent and neutral institutions: treaty commissions 
and a specialized Aboriginal Lands and Treaties Tribunal. Their functions would 
be quite distinct, but both will be vital to the success of the proposed treaty 
processes. 

To be legitimate in the eyes of treaty nations, these institutions must be 
established through consultation and negotiation with the Aboriginal and treaty 
nations. They must also be genuinely independent of federal and provincial gov- 
ernments. Finally, they can have no authority to affect any rights of Aboriginal 
and treaty nations that have not given their clear consent to the creation of these 
institutions or accepted their roles. 

As a result, although this chapter has concerned steps the Crown should 
take to meet its unfulfilled obligations, the present discussion must be more gen- 
eral, in that the treaty parties must consult and agree on the institutions required 
to move the relationship forward. 


8.1 Treaty Commissions 


Throughout the history of Canada, commissions have been established to nego- 
tiate treaties with Aboriginal nations. The term commission has been used from 
time to time to refer to the negotiating teams appointed by the Crown and, more 
recently, to bodies established to facilitate treaty discussions and negotiations. 
It is the latter meaning we use here. 

Treaty commissions should be established by the government of Canada, 
the appropriate provinces and territories, and Aboriginal and treaty nations. 
These commissions would be permanent, independent and neutral forums 
where negotiations as part of treaty Processes can take place. They should be 
established on a regional basis as required, the most obvious and useful struc- 
ture being along provincial or territorial lines, although the possibility of using 
treaty boundaries should also be explored.'*4 

A number of such entities now exist, including the B.C. Treaty Commission 
and the Saskatchewan Office of the Treaty Commission. The commissions 
would assist the treaty parties to resolve political and other disputes arising in 
treaty processes. Their mandate would be to eliminate both substantive and pro- 
cedural obstacles within treaty processes. 

Treaty commissions must not be simply administrative structures. What 
is required is the creation of an environment that will promote and permit treaty 
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Eighteenth-Century Treaty Commissions: 
The Council Houses 


In the summer of 1764, Sir William Johnson held a great congress with 
24 Indian nations at Niagara. When a peace was made, Sir William 
extended the Covenant Chain to the nations of the Western Confederacy. 
His home at Fort Johnson on the Mohawk River, in what is now New York 
state, became the first permanent imperial council house, permanently 
stocked with provisions. Its outbuildings were sleeping quarters and meet- 
ing places. The shady area in front of the house was ideal for open-air coun- 
cils. The home of Johnson the individual became inseparable from the 
council house of Johnson the representative of the Crown. 

After the Revolutionary War, Lieutenant Governor John Graves Simcoe 
of Upper Canada envisioned a permanent council house in his capital city 
of London, on the Thames River. On September 1, 1794, he wrote to Lord 
Dorchester: 


That as soon as conveniently it can be executed, a Council 
House should be erected for this purpose at the proposed seat 
of Government, London, particularly adapted as central to 
the Indian Nations; that there the Indian [peoples] should be 
assembled to receive their regular presents, with all due form 
and solemnity under His Majesty's Picture or Statue; that they 
may be taught to repose in security on their Great Father, con- 
sider him and not his Officers or Agents as their benevolent 
benefactor — That to this fire-place, a deputation of all their 
Chiefs should be annually invited to resort, to reconcile their 
respective differences, to receive advice, and to renew their 
friendship with the King’s People, which they are sufficiently 


acquainted is indispensable for their common protection. 


Simcoe’s council house would have served as a place of safety and neutrality 
and, more important, as a concrete symbol of the relationship between the 
Treaty nations and the Crown. Unfortunately, it did not come into being. 


Source: Paul Williams and Curtis Nelson, “Kaswentha’, research study prepared for RCAP 
(1994), quoting from The Correspondence of Lieut. Governor John Graves Simcoe, ed. E.A. 
Cruikshank (Toronto: Ontario Historical Society, 1925). 


processes to succeed. Treaty commissions would provide the entire range of ser- 
vices necessary to foster and facilitate the success of talks. 
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RECOMMENDATIONS 


The Commission recommends that 


Treaty 2.2.15 


Commissions 


The governments of Canada, relevant provinces and territories, 
and Aboriginal and treaty nations establish treaty commissions 
as permanent, independent and neutral bodies to facilitate and 
oversee negotiations in treaty processes. 


2216 
The following be the essential features of treaty commissions: 
¢ Commissioners to be appointed in equal numbers from 
lists prepared by the parties, with an independent chair 
being selected by those appointees. 

* Commissions to have permanent administrative and 
research staff, with full independence from government and 
from Aboriginal and treaty nations. 

* Staff of the commissions to act as a secretariat for treaty 
processes. 

¢ Services of the commissions to go beyond simple facilita- 
tion. Where the parties require specialized fact finding of 
a technical nature, commissions to have the power to hire 
the necessary experts. 

* Commissions to monitor and guide the conduct of the par- 
ties in the treaty process to ensure that fair and proper stan- 
dards of conduct and negotiation are maintained. 

* Commissions to conduct inquiries and provide research, 
analysis and recommendations on issues in dispute in rela- 
tion to historical and future treaties, as requested jointly by 
the parties. 

* Commissions to supervise and facilitate cost sharing by the 
parties. 


* Commissions to provide mediation services to the parties 
as jointly requested. 

* Commissions to provide remedies for abuses of process. 

* Commissions to provide binding or non-binding arbitra- 
tion of particular matters and other dispute resolution ser- 
vices, at the request of the parties, consistent with the 
political nature of the treaty process. 
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Above all, treaty commissions must respect the political and even diplomatic 
nature of treaty processes. They must be and be seen to be independent of the 
parties. They cannot legitimately have any authority to resolve disputes unless 
such authority is conferred on them by both parties. 

Treaty commissions will serve as the guardians or keepers of treaty 
processes. To give them the best chance of achieving this status, there must be 
full and open consultations with Aboriginal and treaty nations before the Crown 
brings them into being. Corresponding laws or resolutions of Aboriginal and 
treaty nations would then be required before treaty commissions could be con- 
sidered a legitimate part of individual treaty negotiations. 


8.2 An Aboriginal Lands and Treaties Tribunal 


There will be a need to resolve disputes within treaty processes. As we have 
shown, a treaty process is political by nature. In chapter 4 we recommend estab- 
lishment of an Aboriginal Lands and Treaties Tribunal. We have considered care- 
fully the relationship between the tribunal, which would be a court-like and 
adjudicative body, and the institutions necessary to ensure success in a political 
process. Our concern is the relationship between the tribunal, which would have 
a broad mandate to hear and decide disputes, and the profoundly political 
- nature of a treaty process. 

Many treaty nations’ representatives have expressed concern about the 
present role of the courts in adjudicating treaty issues. The courts are seen as a 
product of the Crown’s legal and political system and as such are perceived as 
lacking legitimacy to address questions arising from a nation-to-nation politi- 
cal relationship. Others, however, have asked us to respond to the shortcomings 
of the court system by recommending establishment of a judicial body with bind- 
ing authority but one that would be more detached from the Crown’s legal and 
political traditions. 

We recommend that the tribunal play a supporting role in treaty processes, 
with three main elements in its mandate. First, the tribunal should have juris- 
diction over process-related matters such as ensuring that the parties negotiate 
in good faith. Second, the tribunal should have the power to make orders for 
interim relief. Third, the tribunal should have jurisdiction to hear appeals on 
funding issues.'”” 

The tribunal would be a forum of last resort in treaty processes, and every 
attempt should be made to provide for the negotiated, mediated or arbitrated 
resolution of treaty disputes with the assistance of treaty commissions, which 
would have primary responsibility for ensuring that treaty processes are kept 
moving and on track. 

The existence of the tribunal should not shape treaty processes. Its juris- 
diction over treaty processes should be limited to deciding particular matters that 
might otherwise have been litigated in court and to acting as an appellate body 
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in relation to certain functions of the treaty commissions. Most important, in 
the treaty processes the tribunal must be only one of an array of dispute-reso- 
lution mechanisms available to the treaty parties. 


RECOMMENDATION 


The Commission recommends that 


Aboriginal Lands ABD Tad eG 
and Treaties The Aboriginal Lands and Treaties Tribunal recommended by 
tebunal this Commission (see Volume 2, Chapter 4) play a supporting 
role in treaty processes, particularly in relation to 
(a)issues of process (for example, ensuring good-faith negoti- 
ations); 

(b) the ordering of interim relief; and 

(c) appeals from the treaty commissions regarding funding of 


treaty processes. 
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allowed the transformation of institutions. 
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(a) it shall have expressly agreed that the treaty is valid or remains in force 
or continues in operation, as the case m ay be; or 
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the validity of the treaty or in its maintenance in force or in operation, 
as the case may be. 
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out in Chapter 4. 


(GOVERNANCE 


lhe THE TIME BEFORE there were human beings on Earth, the Creator called a great 
meeting of the Animal People. 

During that period of the worlds history, the Animal People lived harmoniously 
with one another and could speak to the Creator with one mind. They were very curi- 
ous about the reason for the gathering. When they had all assembled together, the 

Creator spoke. 

“T am sending a strange new creature to live among you,” he told the Animal 
People. “He is to be called Man and he is to be your brother. 

“But unlike you he will have no fur on his body, will walk on two legs and 
will not be able to speak with you. Because of this he will need your help in order to 
survive and become who I am creating him to be. You will need to be more than 
brothers and sisters, you will need to be his teachers. 

“Man will not be like you. He will not come into the world like you. He will 
not be born knowing and understanding who and what he is. He will have to search 
for that. And it is in the search that he will find himself. 

“He will also have a tremendous gift that you do not have. He will have the 
ability to dream. With this ability he will be able to invent great things and because 
of this he will move further and further away from you and will need your help even 
more when this happens. | 

“But to help him I am going to send him out into the world with one very spe- 
cial gift. I am going to give him the gift of the knowledge of Truth and Justice. But 
like his identity it must be a search, because if he finds this knowledge too easily he 
will take it for granted. So I am going to hide it and I need your help to find a good 
hiding-place. That is why I have called you here.” 

A great murmur ran through the crowd of Animal People. They were excited 
at the prospect of welcoming a new creature into the world and they were honoured 
by the Creator’s request for their help. This was truly an important day. 
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One by one the Animal People came forward with suggestions of where the 
Creator should hide the gift of knowledge of Truth and Justice. 

“Give it to me, my Creator,” said the Buffalo, “and I will carry it on my hump 
to the very centre of the plains and bury it there.” 

‘A good idea, my brother,” the Creator said, “but it is destined that Man should 
cover most of the world and he would find it there too easily and take it for granted.” 

“Then give it to me,” said the Salmon, “and I will carry it in my mouth to the 
deepest part of the ocean and I will hide it there.” 

‘Another excellent idea,” said the Creator, “but it is destined that with his power 
to dream, Man will invent a device that wil] carry him there and he would find it 
too easily and take it for granted.” 

“Then I will take it,” said the Eagle, “and carry it in my talons and Sly to the 
very face of the Moon and hide it there.” 

‘Vo, my brother,” said the Creator, “even there he would find it too easily 
because Man will one day travel there as well.” 

Animal after animal came forward with marvellous suggestions on where to 
hide this precious gift, and one by one the Creator turned down their ideas. Finally, 
just when discouragement was about to invade their circle, a tiny voice spoke from 
the back of the gathering. The Animal People were all surprised to find that the voice 
belonged to the Mole. 

The Mole was a small creature who spent his life tunnelling through the earth 
and because of this had lost most of the use of his eyes. Yet because he was always in 
touch with Mother Earth, the Mole had developed true spiritual insight. 

The Animal People listened respectfully when Mole began to speak. 

‘T know where to hide it, my Creator,” he said. “I know where to hide the gift 
of the knowledge of Truth and Justice.” 

“Where then, my brother?” asked the Creator. “Where should I hide this gift?” 

“Put it inside them,” said the Mole. “Put it inside them because then only the 
wisest and purest of heart will have the courage to look there.” 


And that 1s where the Creator placed the gift of the knowledge of Truth and Justice. 


IN THIS CHAPTER, WE FOCUS on Aboriginal governance. In the process, we try 
to uncover some portion of the gift of knowledge of Truth and Justice as it applies 
to the relationship between Canada and the people who have called it home for 
hundreds of generations. 

Canada’s future development must be guided by the fact that there are three 
orders of government in this country: Aboriginal, provincial and federal. In this 
chapter, we consider how these three orders of government might evolve in the 
future. We ask what forms Aboriginal governments might take and how their 
development can best be fostered. We discuss how they can relate to federal and 
provincial governments to create a truly vital and flexible federation. As travellers 
covering new territory, we have found paths that are tentative and sometimes 
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uncertain. We hope, nevertheless, that our findings will guide others who 
embark on this important journey. 

In this chapter, we highlight the views of Aboriginal people, expressed in 
the Commission's public hearings, briefs and studies. We begin this section by 
examining Aboriginal perspectives on sovereignty, self-determination and self-goy- 
ernment. We then explore traditional Aboriginal concepts of governance and the 
visions that Aboriginal people hold of self-government in contemporary society. 

Next, we analyze the legal and political principles that underlie and inform 
the emergence of an Aboriginal order of government in Canada. We discuss the 
right of self-determination in international law and its application to the 
Aboriginal peoples of Canada. We consider the status of the inherent right of 
Aboriginal self-government in the Canadian constitution. We review the legal 
and political origins of this right and its entrenchment in section 35 of the 
Constitution Act, 1982. 

We also describe three basic models of Aboriginal governance that emerged 
from our hearings and research. These models demonstrate how the basic visions 
espoused by Aboriginal people might be put into practice. They show what 
Aboriginal self-government might look like, how it might be financed and how 
it might relate to the other orders of government. 

Finally, we identify the concrete steps needed to restructure the relation- 
ship between Aboriginal peoples and Canada. We recommend strategies for 
Aboriginal people to strengthen the governing capacities of their nations and to 
establish constructive working relationships with other Canadian governments. 
We also identify some fundamental reforms to the structure of Canadian gov- 
ernments that are needed to achieve constructive relationships with Aboriginal 
people and their nations. | 

Our first step is to provide a common understanding of the basic terms 
used throughout the chapter. 

¢ Aboriginal peoples (in the plural) refers to organic political and cultural enti- 
ties that stem historically from the original peoples of North America (not 
collections of individuals united by so-called racial characteristics). The 
term includes the Indian, Inuit and Métis peoples of Canada.” 

¢ Aboriginal people means the individuals belonging to the political and cul- 
tural entities known as Aboriginal peoples. 

¢ Aboriginal nation refers to a sizeable body of Aboriginal people who possess 
a shared sense of national identity and constitute the predominant popula- 
tion in a certain territory or collection of territories. 

¢ First Nation means an Aboriginal nation composed of Indian people. 

¢ Aboriginal local community (or simply, local community) refers to a relatively 
small group of Aboriginal people living in a single locality and forming part 
of a larger Aboriginal nation or people. The terms First Nation community, 
Inuit community and Métis community are also used in this sense. 
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* Community (rather than local community, First Nation community and so on) 
refers to any group with a shared sense of identity or interest. In this broader 
sense, Aboriginal nations, peoples and local communities are all communities. 


1. ABORIGINAL PERSPECTIVES 


1.1 Basic Concepts 


As our opening story suggests, human beings are born with the inherent free- 
dom to discover who and what they are. For many Aboriginal people, this is per- 
haps the most basic definition of sovereignty — the right to know who and what 
you are. Sovereignty is the natural right of all human beings to define, sustain 
and perpetuate their identities as individuals, communities and nations. 

Many Aboriginal people see sovereignty as much as a human right as a polit- 
ical and legal one. Seen in this way, sovereignty is an inherent human attribute 
that cannot be surrendered or taken away. 


What is sovereignty? Sovereignty is difficult to define because it is 
intangible, it cannot be seen or touched. It is very much inherent, 
an awesome power, a strong feeling or the belief of a people. What 
can be seen, however, is the exercise of Aboriginal powers. For our 
purposes, a working definition of sovereignty is the ultimate power 
from which all specific political powers are derived. 

Roger Jones, Councillor and Elder 


Shawanaga First Nation 
Sudbury, Ontario, 1 June 1993" 


As an inherent human quality, sovereignty finds its natural expression in 
the principle of self-determination. Self-determining peoples have the freedom 
to choose the pathways that best express their identity, their sense of themselves 


and the character of their relations with others. Self-determination is the power 
of choice in action. 


Self-determination is looking at our desires and our aspirations of 
where we want to go and being given the chance to attain that...for 
life itself, for existence itself, for nationhood itself... 

René Tenasco, Councillor 


Kitigan Zibi Anishinabeg Council 
Maniwaki, Quebec, 2 December 1992 


| Self-government is one path Aboriginal people may take in putting the prin- 
ciple of self-determination into effect. Self-government flows from the principle 


Transcripts of the Commission’s hearings are cited with the speaker's name and affiliation, if any, and 
the location and date of the hearing. See A Note About Sources at the beginning of this volume for infor- 
mation about transcripts and other Commission publications. 
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of self-determination. In its most basic sense, it is the ability to assess and satisty 
needs without outside influence, permission or restriction. In a study prepared 
for the Commission, the Metis Family and Community Justice Services of 
Saskatchewan asserts the following: 


The political movement towards Métis self-government may be 
understood as a viable alternative to a mainstream political and 
administrative system that has consistently failed to address our 
goals and needs. Our desire to control our own affairs should be 
viewed as a positive step, as an expression of nationhood, built upon 
a history in which the right to self-determination was never relin- 
quished, in which the governing apparatus will have legitimacy in the 


eyes of its citizens.” 


Of course, self-government may take a variety of forms. For some peoples, 
it may mean establishing distinct governmental institutions on an ‘exclusive’ ter- 
ritory. For others, it may mean setting up a public government generally con- 
nected with modern treaties or land claims agreements. Alternatively, 
self-government may involve sharing power in joint governmental institutions, 
with guaranteed representation for the nations and peoples involved. In other 
instances, it may involve setting up culturally specific institutions and services 

‘within a broader framework of public government. We discuss these arrange- 
ments in greater detail later in the chapter. 

While the terms sovereignty, self-determination and self-government have 
distinct meanings, they are versatile concepts, with meanings that overlap one 
another. They are used by different peoples in different ways. Here we explore 
some of the main ways Aboriginal people use and understand these terms, as 
shown in the Commission’s hearings, briefs and research studies. Later we will 
offer our own ideas on this matter. 

Sovereignty, in the words of one brief, is “the original freedom conferred 
to our people by the Creator rather than a temporal power.”* As a gift from the 
Creator, sovereignty can neither be given nor taken away, nor can its basic 
terms be negotiated. This view is shared by many Aboriginal people, whose polit- 
ical traditions are infused with a deep sense of spirituality and a sense of the inter- 
connectedness of all things. Such concepts as sovereignty, self-government and 
the land, which for some Canadians have largely secular definitions, all retain a 
spiritual dimension in contemporary Aboriginal thinking. Dave Courchene, Jr. 
alluded to this point in his testimony to the Commission: 


The underlying premise upon which all else was based was to rec- 
ognize and fulfil the spirit of life within oneself and with all others 
in the circle of individuals, relationship or community and the land. 
This was achieved through concerted effort on developing the spirit 
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through prayer, meditation, vision quests, fasting, ceremony, and in 
other ways of communicating with the Creator. 


Dave Courchene, Jr. 
Fort Alexander, Manitoba 
30 October 1992 


From this perspective, sovereignty is seen as an inherent attribute, flowing from 
sources within a people or nation rather than from external sources such as inter- 
national law, common law or the Constitution. Herb George of the Gitksan and 
Wet’suwet en stated: 


What is required here is not an inquiry of the current law or inter- 
national law to determine the source of our rights. What is required 
here is the recognition that our rights exist in spite of what interna- 
tional law says, in spite of what the common law says, and in spite 
of what have been the policies of this government to the present day. 
If this issue is to be dealt with in a fair way, then what is required 
is a strong recommendation from this Commission to government 
that the source of our rights, the source of our lives and the source 
of our government is from us. That the source of our lives comes 
from Gitksan-Wet’suwet’en law. 
Herb George 
Gitksan-Wet’suwet’en Government 


Commission on Social Development 
Kispiox, British Columbia, 16 June 1992 


While Aboriginal sovereignty is inherent, it also has an historical basis in 
the extensive diplomatic relations between Aboriginal peoples and European 
powers from the early period of contact onward. In the eyes of many treaty peo- 
ples, the fact that the French and British Crowns concluded alliances and treaties 
with First Nations demonstrates that these nations were sovereign peoples capa- 
ble of conducting international relations. The president of the Union of Nova 
Scotia Indians said to the Commission: 


We see our right of self-government as an inherent right which does 
not come from other governments. It does not originate in our 
treaties. The right of self-government and self-determination comes 
from the Mi’kmagq people themselves. It is through their authority 
that we govern. The treaties reflect the Crown’s recognition that we 
were, and would remain, self-governing, but they did not create our 
nationhood....In this light, the treaties should be effective vehicles for 
the implementation of our constitutionally protected right to exer- 
cise jurisdiction and authority as governments. Self-government can 
start with the process of interpreting and fully implementing the 
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1752 Treaty, to build onto it an understanding of the political rela- 
tionship between the Mi’kmaq people and the Crown. 
Alex Christmas 


Eskasoni, Nova Scotia 
6 May 1992 


Some interveners spoke of the need for caution in using the term sover- 
eignty. They noted that the word has roots in European languages and political 
thought and draws on attitudes associated with the rise of the unitary state, atti- 
tudes that do not harmonize well with Aboriginal ideas of governance. For 
example, in some strands of European thought, sovereignty is coloured by the- 
ories suggesting that absolute political authority is vested in a single political 
office or body, which has no legal limits on its power. The classic notion of the 
sovereignty of Parliament as developed in British constitutional thought reflects 
such an approach. 

This understanding of sovereignty is very different from that held by most 
Aboriginal people. 


I don’t even like the word sovereignty because...it denotes the idea 
that there’s a sovereign, a king, or a head honcho, whatever. I don’t 
think that native people govern themselves that way....I think native 
peoples’ government was more of a consultative process where every- 
one was involved — women, men and children. 


Greg Johnson 
Eskasoni, Nova Scotia 


6 May 1992 


Gerald Alfred makes similar observations in a study dealing with the 
meaning of self-government among the Mohawk people of Kahnawake: 


The use of the term ‘sovereignty’ is itself problematic, as it skews the 
terms of the debate in favour of a European conception of a proper 
relationship. In adopting the English language as a means of com- 
munication, Aboriginal peoples have been compromised to a certain 
degree in that accepting the language means accepting basic premises 
developed in European thought and reflected in the debate sur- 
rounding the issues of sovereignty in general and Aboriginal or 
Native sovereignty in particular.’ 


A better term for political authority, Alfred suggests, is the Mohawk word 
tewatatowie, which means ‘we help ourselves’. Tewatatowie is linked to philo- 
sophical concepts embodied in the Iroquois Kaianerekowa, or Great Law of Peace. 
It is understood not only in terms of interests and boundaries, but also in terms 
of land, relationships and spirituality. The essence of Mohawk sovereignty is har- 
mony, achieved through balanced relationships. This requires respect for the 
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common interests of individuals and communities, as well as for the differences 
that require them to maintain a measure of autonomy from one another. For the 
Mohawk, as for many other Aboriginal peoples, sovereignty does not mean 
establishing an all-powerful government over a nation or people. It means that 
the people take care of themselves and the lands for which they are responsible. 
It means using political power to express the people's will. 

Commissioners heard differing views about what Aboriginal sovereignty 
means for the relationship between Aboriginal peoples and Canada. Some 
Aboriginal people spoke about degrees of sovereignty and joint jurisdiction. A 
number of treaty nations used the term ‘shared sovereignty and maintained that 
their treaties created a confederal relationship with the Crown, or a form of treaty 
federalism. For example, the Federation of Saskatchewan Indian Nations out- 
lined a vision of shared but equal sovereignties, affirmed by treaties between First 
Nations and the Crown. This view envisages relations among First Nations 
governments, provincial governments and the federal government that are based 
on principles of coexistence and equality.° 

Others adopt a more autonomous stance. For example, the Mohawk people 
draw a clear distinction between co-operating with Canada at an administrative level 
and surrendering sovereignty. They hold that the first does not necessarily involve 
the second.’ They consider the freedom to make associations an essential element 
of self-determination and self-government. The point is elaborated in a joint state- 


ment by the Mohawk Council of Akwesasne, Kahnawake and Kanesatake: 


We see self-determination and governance as discrete concepts. But 
by believing that our Nation constitutes a sovereign power, we are not 
precluding political or economic cooperation with Canada. Self- 
determination is a right we have and which must be respected, but 
we recognize that it is a right which operates within the context of 
a political and economic reality. From our perspective, our right to 
self-determination is not detrimentally affected by the arrangements 
and agreements we reach with Canada for the mutual benefit of our 
peoples. Our position with respect to any agreement must be based 
upon our assessment of our current capabilities to govern and admin- 
ister, it in no way derogates from the unlimited right to change 
those arrangements in the future upon reflection.® 


The right of self-determination is also a basic concept for Inuit. This right 
is grounded in their identity as a distinct people, the strong bonds they have with 
their homelands, and the fact that they have governed themselves on those 
lands for thousands of years. They call for their rights to be viewed within a 
human rights framework as opposed to an ethnic rights framework: 


If more emphasis was placed on examining the self-government 
question from a human rights perspective, the dominating principles 
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would be the universality of human rights and the equality of all peo- 
ples. This would lead to a recognition of the right of aboriginal peo- 
ples, like other peoples, to self-determination. Self-determination is 
not defined as an ethnic right internationally. It is a fundamental 
human right of peoples, not of ethnic groups.” 


In the eyes of Inuit, self-determination has both international and domestic 
aspects. Nevertheless, they have clearly indicated that they wish to exercise their 
right of self-determination mainly through constitutional reform and the nego- 
tiation of self-government agreements. Rosemarie Kuptana, former president of 
Inuit Tapirisat of Canada, has expressed this position as follows: 


The implementation of our right to self-determination will be pur- 
sued in a cooperative and practical manner with all Arctic States 
including Canada, but the Inuit agenda is first and foremost premised 
upon our recognition as a people. We are a people who have been 
subjected to the sovereignty of Canada without our consent, with- 
out recognition of our collective identity as a people and in violation 
of our right to self-determination under international law. This must 
be rectified by several initiatives: the negotiation of regional self-gov- 
ernment agreements, constitutional entrenchment of the inherent 
right of self-government, and the full recognition of the right of 
indigenous peoples to self-determination, under international human 
rights standards." 


Métis people also maintain that they have a right of self-determination as 
a distinct people. This right forms the background to their assertion of the right 
to govern themselves and, more generally, to control their own social, cultural 
and economic development.’ The Métis right of self-determination arises from 
their distinctive political history, which has taken different forms in different 
parts of Canada. For example, the political consciousness of Métis people in west- 
ern Canada is rooted in the unique character and status of the Métis Nation, 
which emerged in the prairies during the eighteenth and nineteenth centuries 
in the course of activities centred on the fur trade and buffalo hunting. The his- 
torical dimensions of self-determination are emphasized in a study by the Metis 
Society of Saskatchewan: 


At the outset, it is important to note that our self-determination 
objectives, through self-government, are not new. Metis history bears 
witness to a lengthy legacy of struggles aimed at asserting our fun- 
damental right to control our own destiny. In what is now the 
province of Saskatchewan, for example, ever escalating political, 
economic, social and cultural disputes between the Metis and the 
European settlers culminated in the well known Metis resistance to 
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Ottawa in 1885. Other sites in nineteenth century Western Canada 
were also scenes of conflict over many of the same issues. As might 
be expected, while the military conflicts that sometimes erupted 
were relatively short-lived, the political struggle to protect Metis 
economic, social and cultural values and goals has persisted. 

This enduring theme in our Metis history — that we as a people 
have struggled against often overwhelming odds to reclaim our tra- 
ditional Homeland and assert our sense of nationhood — lies behind 
much of the current drive towards self-government.” 


Métis people in eastern and central Canada also point to their long-stand- 
ing and unique history, their position as mediators between First Nations and 
incoming Europeans and their involvement in the earliest treaties of peace and 
friendship. They also emphasize the continuity between their own traditions and 
those of other Aboriginal people." | 

While they ground their right of self-determination in international law, 
Métis people see Canada as the main venue for exercising that right. 


The Métis Nation, while believing that it possesses the right of self- 
determination in the context of international law, has consistently 
pursued the recognition of its autonomy within the confines of the 
Canadian state and has vigorously advocated the need to negotiate 
self government arrangements. 


Métis organizations have urged Canadian governments to ratify a Métis Nation 
accord, similar to the Charlottetown Accord of 1992.15 They have also called for 
the explicit entrenchment of the inherent right of Métis self-government in the 
Canadian constitution. Such measures would allow Métis people to negotiate 
self-government agreements as a “nation within a nation”.'° 

In summary, while Aboriginal people use a variety of terms to describe their 
fundamental rights, they are unanimous in asserting that they have an inherent 
right of self-determination arising from their status as distinct or sovereign peo- 
ples. This right entitles them to determine their own governmental arrangements 
and the character of their relations with other people in Canada. As Elder 
Moses Smith of the Nuu-chah-nulth Nation told Commissioners: 


What we have — the big thing within our system...Ha Houlthee. 
That is the very basic of our political setup, is Ha Houlthee, which 
is, we might say, putting it in English, that is true sovereignty... That 
is absolutely the key, the key of why we are today now, is that we have 
always been. That was never taken away from us. 

Moses Smith 


Port Alberni, British Columbia 
20 May 1992 
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In their presentations to the Commission, Aboriginal people asserted con- 
sistently that their inherent rights of sovereignty and self-determination have 
never been extinguished or surrendered but continue to this day. They said this 
fact must be recognized and affirmed by Canadian governments as a basic pre- 
condition for any negotiations on self-government. 


1.2 Traditions of Governance 


In most Aboriginal nations, political life has always been closely connected with the 
family, the land and a strong sense of spirituality. In speaking to the Commission 
of their governance traditions, many Aboriginal people emphasized the integrated 
nature of the spiritual, familial, economic and political spheres. While some 
Canadians tend to see government as remote, divorced from the people and every- 
day life, Aboriginal people generally view government in a more holistic way, as 
inseparable from the totality of communal practices that make up a way of life. 

This outlook is reflected in Aboriginal languages that express the concept 
of government in words meaning ‘our way of life’ or ‘our life’: 


If you take the word bemodezewan, you will find that it is a way of 
life... That is why it is difficult when you ask an Indian person to 
describe self-government. How do you describe a way of life and its 
total inclusion of religious rights, social rights, government rights, jus- 
tice rights and the use of the family as a system by which we live?...We 
are not prepared at this time to separate those things. They are a way 
of life for our people. 


Leonard Nelson 
Roseau River, Manitoba 
8 December 1992 


Most Aboriginal people continue to be guided, to some degree, by tradi- 
tional outlooks in their approach to matters of governance. In some instances, 
Aboriginal communities have made traditional laws, practices and modes of lead- 
ership the basis of their contemporary governmental institutions. In other cases, 
however, traditional systems of governance have fallen into disuse or been 
replaced by new systems, such as those imposed by the /ndian Act. 

Faced with these changes, many Aboriginal people have called for a revital- 
ization of traditional values and practices and their reintegration into institutions 
of government. Aboriginal people see this process occurring in a variety of ways. 
A number of representations made to the Commission emphasized the need to root 
contemporary governmental initiatives in traditional attitudes and institutions: 


If self-government is to become the vehicle by which Native people 
resume their rightful place in North American society, it must grow, 
unaffected, out of a strong knowledge of the past. Only in this way, 
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is it assured that the Anishinabek, and other traditional governing 
structures, will be resuscitated for future growth and develop- 
ment.... Knowledge of pre-contact Native societies will serve as the 
proper base upon which we can carefully and slowly construct models 
of governance. These models will be founded in the past and devel- 
oped to consider environmental changes and the realities of today. '” 


Nevertheless, in calling for governmental structures that are grounded in 
Aboriginal peoples’ cultures and values, some interveners also spoke of the need 
to adopt certain features of mainstream Canadian governments. 


The Lheit-Lit’en solution was to recognize what had been lost, 
which is a traditional form of government..What had been lost was 
culture. What had been lost was any relationship between the com- 
munity, the children, the adults and the elders as well as language. 
And that needed to be regained, the community decided. 

But at the same time, the community also felt that since we live 
in a contemporary non-Aboriginal world that it would be impossi- 
ble to regain that out of context....Asa consequence, the Lheit-Lit’en 
decided to combine traditional and contemporary methods of gov- 
ernments, contemporary as well as traditional methods of justice. 

Erling Christensen 


Prince George, British Columbia 
I June 1993 


In what follows, we consider some important aspects of Aboriginal tradi- 
tions of governance, drawing on testimony in the Commission’s hearings, briefs 
and studies. These aspects are 


¢ the centrality of the land 

* individual autonomy and responsibility 
° the rule of law 

° the role of women 

* the role of elders 

* the role of the family and clan 

° leadership 

* consensus in decision making 

* the restoration of traditional institutions. 


There is no uniform Aboriginal outlook on these topics, many of which 
are the focus of lively discussion and exchange among Aboriginal people. 
Nevertheless, the very fact that they are the object of such interest shows their 
continuing importance in the panoply of indigenous approaches to governance. 

One point needs to be emphasized. For most Aboriginal people, ‘tradition’ 
does not consist of static practices and institutions that existed in the distant past. 
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It is an evolving body of ways of life that adapts to changing situations and read- 
ily integrates new attitudes and practices. As a study of traditional Inuit gover- 
nance explains: 


This...Inuit approach to ‘traditions’ and the ‘traditional culture’ moves 
‘traditional culture’ away from its exoticized state depicted in books and 
displayed in museums and presents it instead in the everyday actions 
of northern individuals. This insider view grounds ‘traditional culture’ 
not in a time frame (the pre-contact period) but instead in a set of prac- 
tices engaged in by Inuit of both the recent or distant past."® 


Here, Aboriginal people are no more prisoners of the past than other Canadians 
are. [hey do not need to replicate the customs of bygone ages to stay in touch 
with their traditions, just as Parliament does not need to observe all the prac- 
tices of eighteenth-century Westminster in order to honour the parliamentary 
tradition. Aboriginal people, like other contemporary people, are constantly 
reworking their institutions to cope with new circumstances and demands. In 
doing so, they freely borrow and adapt cultural traits that they find useful and 
appealing. It is not the heedless reproduction of outmoded practices that makes 
a vigorous tradition, but a strong connection with the living past. 


‘The centrality of the land 


Among many Aboriginal people, ‘the land’ is understood to encompass not only 
the earth, but also lakes, rivers, streams and seas; the air, sky, sun, moon, plan- 
ets and stars; and the full range of living and non-living entities that inhabit 
nature. In this all-encompassing view, the land is the source and sustainer of life. 
In return, people must act as stewards and caretakers of the earth. 


The Mi’kmag people and other First Nations believe that this land 
existed before man’s short stay on earth and it will exist long after we 
have gone; therefore, it is something to be respected as it is a gift from 
the Creator for us to use. As a Mi’kmag, I believe that our ancestral 
territory is our home. This is where our people lived and hunted. This 
is where our Mother Earth is consecrated with the bodies of our 
ancestors. 


John Joe Sark 
Kep'tin, Micmac Grand Council 
Charlottetown, Prince Edward Island, 5 May 1992 


Our responsibilities to Mother Earth are the foundation of our spir- 
ituality, culture and traditions. 


Chief Harold Turner 
Swampy Cree Tribal Council 
The Pas, Manitoba, 20 May 1992 
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This philosophical approach to governance, based on respect for the land and 
the need for responsible action, differs from conceptions of governance that 
emphasize domination and control. According to the Aboriginal approach, people 
do not have dominion over the land; they are subject to the land’s dominion. 


The whole underlying concept behind the Anishinabek view of 
resources was based on man’s role within the environment. Man was 
equal to the earth and played a role that would benefit his sur- 
roundings. Man was not to dominate the environment and attempt 
to control it at his will, but cherish it and respect it for the gifts it had 
to contribute.’” 


The importance of the land in shaping the values and codes of Aboriginal 
people is noted in a Commission study of Dene living in the Treaty 11 area: 


According to our beliefs, the spirit and the land are the boss of Dene 
life. At the time Treaty 11 was signed Dene culture was still intact in 
its social, political, and spiritual manifestations. Our leaders of the 
day were bound by the social norms, the beliefs and customs of a cul- 
ture which spanned more than ten thousand years. 

The land is the boss. She provides all the necessities of life. The 
Dene are given the responsibility to continue to live with her in that 
part of her being which has generated the Dene way of life, to govern 
themselves at personal, family, regional and national levels in a 
manner which honours and respects her. This is fundamental to 
survival. To disrespect the spirit of the land is to disrespect life. 

In the traditions of the Dene elders, because The Land is the boss 
and will teach whoever She wants, they will accept as Dene anyone 
who comes to know and live as they know and live. At that time they 
will be only too eager to share their responsibility for jurisdiction and 
governance. This is not a note on racial relationships, it is a statement 
to the belief of the Dene that The Land is the boss of culture, that 
culture is inextricably tied to The Land, and that people are required 
to adapt their way of life to the teachings of the Land.”° 


Over the past several centuries, Aboriginal relationships with the land 
have been altered fundamentally by historical processes that have distorted and 
in some cases severed these relationships. Some Aboriginal people have been left 
with virtually no recognized land base of their own. Even where an exclusive land 
base exists, it is often very small, a mere fraction of the people’s traditional ter- 
ritories. Moreover, Aboriginal people frequently have only limited access to 
their traditional territories and little or no priority when use of those lands and 
resources is allocated. They have little say in decisions concerning the develop- 
ment of those territories and derive little benefit from such development. All 
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these circumstances have profoundly affected the collective lives and welfare of 
the people concerned. 


Individual autonomy and responsibility 


In most Aboriginal societies, an individual is imbued with a strong sense of per- 
sonal autonomy and an equally strong sense of responsibility to the community. 
Since the welfare of the community depends on the ingenuity, initiative and self- 
reliance of its individual members, individual rights and responsibilities are 
viewed as serving rather than opposing collective interests. 


One of the most important and respected attributes of a person in 
Inuit society is their degree of independence and ability to meet life 
challenges with innovation, resourcefulness and perseverance. 
Traditionally, these were traits that would greatly increase the chance 
of survival for the individual and group....In addition to a strong 
value being place on individual independence, the practice of shar- 
ing was held to be of the utmost importance.”’ 

In general, the Dene governed themselves with recognition and 
acceptance of the individual’s right and responsibility to live accord- 
ing to the demands and needs of the gifts which the individual car- 
ried....It is in the context of mutual benefit to all individuals 
concerned that collective rights and responsibilities are exercised.” 


Understanding the individual’s status and role has important implications for 
governance. In a number of Aboriginal societies, this understanding has fostered 
a strong spirit of egalitarianism in communal life. As the Deh Cho Tribal 
Council affirms, “No one can decide for another person. Everyone is involved 
in the discussion and...the decision [is] made by everyone.”” 

From this perspective, interfering with the fulfilment of an individual's 
responsibilities can be seen as interfering with natural law. It is only when the 
actions of individuals threaten the balance of society and the fulfilment of collective 


responsibilities that justice, as a mechanism of government, is brought to bear: 


Justice was prescribed as a code of individual duties and responsibil- 
ities first; then when the correction of a wrong was ignored, the com- 
munity could and would institute sanctions — ranging from restitution 
by apology, retribution, to outright ostracism. But always the 
rehabilitation and healing of the individual was central to the wellness 


and normal functioning of the community within the nation.” 


The rule of law 


In Aboriginal societies, as in mainstream Canadian society, the rule of law is 
accepted as a fundamental guiding principle. However, the law is not understood 
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in an exclusively secular sense. For many Aboriginal people, the law is grounded 
in instructions from the Creator or, alternatively, a body of basic principles 
embedded in the natural order. Thus basic law is viewed as the ‘law of God’ or 
natural law’) This basic law gives direction to individuals in fulfilling their 
responsibilities as stewards of the earth and, by extension, other human beings. 
The law tells people how to conduct themselves in their relations with one 
another and with the rest of creation. 


The Creator gave us our instructions in which are ordained our 
duties and freedoms; our roles and responsibilities; our customs and 
traditions; our languages; our place on Mother Earth within which 
we are to enjoy peace, security, and prosperity. These are the spiri- 
tual ways by which we live.” 

Included in the spiritual laws were the laws of the land. These were 
developed through the sacred traditions of each tribe of red nations by 
the guidance of the spirit world. We each had our sacred traditions of 
how to look after and use medicines from the plant, winged and 
animal kingdoms. The law of use is sacred to traditional people today. 

Dennis Thorne 


Edmonton, Alberta 
11 June 1992 


Since the law ultimately stems from God, any failure to live by the law is to turn 
one’s back on the Creator's gifts, to abdicate responsibility and to deny a way of 
life. The law helps people fulfil their responsibilities as individuals and members 
of the community. 

The traditional laws of most Aboriginal peoples are customary and usu- 
ally unwritten. They are embodied in maxims, oral traditions and daily obser- 
vances and are transmitted from generation to generation through precept and 
example. This practice is often misunderstood. Some outside observers, accus- 
tomed to thinking of the law as rules laid down by legislatures and embodied 
in written statutes, have denied that custom truly can constitute law. They 
forget that, even in mainstream society, few individuals are familiar with more 
than a small portion of the written law; in practice, ordinary people conduct their 
lives in accordance with what amounts to a living customary system. Moreover, 
English common law, which is the basis of the legal system in Canada outside 
Quebec, originated as a body of customary law under the supervision of the 
courts. To this day, it is largely uncodified. 

The Kazanerekowa, or Great Law of Peace, of the Haudenosaunee 
Confederacy is perhaps the most frequently cited example of traditional 
Aboriginal law. While versions of the Kaianerekowa have been reduced to writ- 
ten form, the Haudenosaunee maintain that it is essentially a law based on the 
mind and can be discerned only through oral teachings. 
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Five centuries ago and today, Haudenosaunee law was and is based on 
peace. The lawmakers, in weighing any decision, must consider its 
effects on peace. It is a law based on rational thought, on using the 
mind both for the good and to its fullest potential. The lawmakers, 
in weighing any decision, must cast their minds seven generations 
ahead, to consider its effects on the coming faces. The lawmakers must 
consider the effects of each decision on the natural world.”° 


From the time they emerged as a new nation on the plains of western 
Canada, the Métis people had their own customary rules of behaviour. During 
the 1870s, these rules were partially codified in the Laws of St. Laurent, as 
described by the Métis National Council: 


In establishing a permanent settlement in the South Saskatchewan 
Valley, the Métis updated and formalized the old laws of the prairies 
into what came to be known as the Laws of St. Laurent. These writ- 
ten laws were adopted during the Assemblies of 1873 to 1875 in the 
absence of any other government presence in that area. They set out 
the civil rule for the life of the community including twenty-five 
Articles concerning the Laws of the Prairie and Hunting.” 


This code contained provisions governing the proceedings of the council and the 
daily life of the community. For example, Article 16 provided that any contract 
made without witnesses was null and void and would not be enforced by the coun- 
cil. This rule was qualified by a further article stating that any contract written 
in French, English or Indian characters would be valid, even if made without wit- 
nesses, if the plaintiff testified on oath as to the correctness of contract. A further 
glimpse into communal life is furnished by Article 21, which provided that any 
young man who, under pretext of marriage, dishonoured a young girl and later 
refused to marry her would be liable to pay a fine of fifteen Louis; the article 
added: “this law applies equally to the case of married men dishonouring girls.” 

Inuit society provides another example of how customary law was suc- 
cessful in regulating individual behaviour and resolving disputes within the 
community. Although Inuit law was unwritten, it nevertheless constituted a strict 
code of personal conduct that was understood by all members of the society. 
People who departed from this code could expect to face a range of sanctions 
from other members of the community. These sanctions were usually sufficient 
to bring offenders into line and restore balance within the community. In this 
manner, Inuit communities were able to maintain a relatively peaceful and 
stable existence as self-governing units. 


Inuit society governed the behaviour of its members with a complex 
system of values, beliefs and taboos that clearly outlined the expec- 
tations of how people should behave. These rules were retained and 
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passed on by the elders through oral traditions as well as by example 
to the children.” 


Some Aboriginal people, with the help of their elders, have remained in 
close touch with their traditional legal systems. These systems are not static but 
continue to evolve and provide a strong basis for contemporary communal life. 
Other communities have not been as fortunate and are only just beginning to 
rediscover and revitalize their traditional laws. They recognize that the process 
may not be easy and will require time, sustained effort and the commitment of 
scarce resources. Nevertheless, they are hopeful they will succeed. 


Our traditional laws are not dead. They are bruised and battered but 
alive within the hearts and minds of the indigenous peoples across our 
lands. Our elders hold these laws within their hearts for us. We have 
only to reach out and live the laws. We do not need the sanction of 
the non-indigenous world to implement our laws. These laws are 
given to us by the Creator to use. We are going to begin by using them 
as they were intended. It is our obligation to the children yet unborn. 


Sharon Venne 
Saulteau First Nation 
Fort St. John, British Columbia, 20 November 1992 


The role of women 


In many Aboriginal societies, women’s roles were significantly different from 
those of men in governance and politics as in other areas of life. This was the sub- 
ject of widely varying interpretations and comments among interveners. In 
some cases, views reflected differences in personal experience and circumstances, 
but in others they represented conflicting evaluations of similar seperigacesyye 
will give only a brief sampling of these views in this chapter. More detailed dis- 
cussion of the subject can be found in Volume 4, Chapter 2. 

Some interveners maintained that traditional differences in roles did not nec- 
essarily mean a lack of respect for women. In some societies, they said, the roles of 
women, while distinctive, were broadly equivalent in importance to those of men. 
For example, the importance of the family in political organization ensured that 
women were often involved in decision making, even if normally they did not act 
as public spokespersons or play a prominent role in political life beyond the family. 


One version of this view js presented in the brief of the Sté:lo Tribal 
Council: 


Broadly speaking, Sté:lo women did not have complete social and 
political equality with men. This does not mean women did not hold 
positions of power or achieve high social rank, but rather that their 
roles were different, and the power and authority at their disposal was 
exercised in different ways. For instance, much has been said con- 
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cerning the fact that only male heads of households were permitted 
to speak at official public gatherings. However, it was universally rec- 
ognized that a family leader spoke on behalf of his entire family, and 
therefore everything he said had theoretically been approved previ- 
ously by the family. 

It was at family gatherings of family members that women’s 
opinions were strongly expressed. Indeed, current Elders point out 
that while the formal interfamily gatherings (where only men could 
speak) have fallen into disuse, informal family meetings have not, and 
that more often than not, families today continue to be controlled, 
in large part, by powerful matriarchs who exercise their considerable 
power behind the scenes.”” 


Others pointed out that certain Aboriginal societies are matrilineal; the 
female line is used to determine membership in the kinship group and to trace 
the descent of names and property rights. In these societies, it was said, women 
often had primary responsibility for the appointment and removal of leaders. 
Such roles were extensions of women’s responsibility to ensure that peace and bal- 
ance were maintained within the community and the nation. 


[Although] men were usually in the official leading role as chiefs, 
diplomats and negotiators, these men were frequently selected and 
dismissed by a woman (or women) of the tribe.*! 


However, such viewpoints were not universally shared. Other commenta- 
tors held that in many cases women did not traditionally enjoy governmental 
power equivalent in importance to that of men, even if government is under- 
stood in a broad way as incorporating the familial, social and spiritual spheres. 
For example, a study of governance traditions in an Inuit community presents 
a more varied picture: 


As the testimonies demonstrate, at times, elders or even younger par- 
ticipants, when looking to the past, remember scenarios that they 
experienced or which were recounted to them in which women 
seemed to have been empowered — times for example when they pro- 
vided clothing and care for their families or acted as midwives out 
on the land. Those same participants may in the same interview 
remember other times when, as women, they were powerless and vic- 
timized, such as when they were forced into arranged marriages or 
made to obey their husbands and their in-laws. These opposing tes- 
timonies attest to this view of power as a subjective state; their con- 
tradictory nature reflects a temporal approach to women’s power.” 


The same study also found that, notwithstanding the settlement process of the 
1950s and 1960s, which put women’s roles in a state of flux, Inuit women feel 
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that they are more empowered today and have a larger say in the political affairs 
of their communities. This is in part the product of their active participation in 
the numerous councils and committees that are a standard feature of contem- 
porary political life in the North. 


Almost all of the testimonies attest to the fact that women in Pond 
Inlet today have a voice that was denied them in traditional cul- 
ture.... Women describe a new political power available to them 
through their participation on committees and councils and with the 
development of Nunavut.*? 


According to these views, the advent of modern, electoral-style govern- 
mental systems has in some instances provided greater scope for women to par- 
ticipate actively in communal decision making. Nevertheless, others felt that 
modernization has sometimes had the opposite effect. For example, some First 
Nations interveners maintained that the disempowerment of women in their 
communities is largely a product of the Indian Act and other colonial imposi- 
tions, which introduced alien and unsuitable forms of government. 


Presently the women in our communities are suffering from dicta- 
torship government that has been imposed on us by the Indian Act. 
We are oppressed in our communities. Our women have no voice, 
nowhere to go for appeal processes. If we are being discriminated 
against within our community or when we are being abused in our 
communities, where do the women go? 

Joyce Courchene 


Indigenous Women’s Collective 
Winnipeg, Manitoba, 3 June 1993 


The existing system is one that was imposed upon our societies as a 
way of destroying the existing political system, and as a way of con- 
trolling our people. Contrary to our traditional systems, the Indian 
Act system provides a political voice only to the elected chiefs and 
councillors normally resident on reserves, and usually male. The 
Indian Act system silences the voice of elders, women, youth and off- 
reserve citizens of First Nations. 

Marilyn Fontaine 


Aboriginal Women’s Unity Coalition 
Winnipeg, Manitoba, 23 April 1992 


There were differing views on how this situation might be remedied. Not 
everyone agreed that self-government would be a sufficient cure for the sense of 
powerlessness experienced by some Aboriginal women. Some even expressed the 
fear that certain forms of self-government are in reality male-dominated processes 
that will contribute further to the marginalization of women. 
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Many women do not trust their leadership, indicating people like the 
idea of self-government but do not trust those who would run the 
government or dislike the present provisions on self-government as 
set out by the federal government. As one woman said: “I don't 
believe in the type of self-government that is being developed by the 
political leaders. Self-government comes from the people. It’s up to 
us to go back to our traditional ways, no one can give us our power.” 

Unidentified intervener 


Saskatoon, Saskatchewan 
13 May 1993 


Others warned of the dangers of fundamentalist approaches to self-gov- 
ernment, which treat traditions as sacrosanct and fail to scrutinize them ade- 
quately in the light of present-day realities and values. Certain traditional 
practices, they argued, may have oppressive aspects that need to be recognized 
for what they are. Such practices should not be resurrected simply in the name 
of tradition without assessing their potential effects in the modern context. 


Tradition is invoked by most politicians in defence of certain choices. 
Women must always ask — whose tradition? Is ‘tradition’ beyond cri- 
tique? How often is tradition cited to advance or deny our women’s 
positions?...Some Aboriginal men put forward the proposition that 
a return to traditional government would remedy the abusive and 
inequitable conditions of women’s lives. We have no reason to put 
our trust in a return to ‘tradition’, especially tradition defined, struc- 
tured and implemented by the same men who now routinely mar- 
ginalize and victimize us for political activism.” 


Many others pointed out the need for a rekindling of traditional values and 
ways before genuine self-government could be realized. They suggested that it 
was imperative for people to return to their own customs, languages and heal- 
ing processes. 


We believe that true Aboriginal government must reflect the values 
which our pre-contact governments were based upon. We point out 
that, according to traditional teachings, the lodge is divided equally 
between women and men, and that every member has equal if dif- 
ferent rights and responsibilities within the lodge.... The structure and 
functions of the traditional lodge provide a model for the exercise of 
self-government. 


Marilyn Fontaine 
Aboriginal Women’s Unity Coalition 
Winnipeg, Manitoba, 23 April 1992 
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Before we can achieve self-government our communities and nations 
need to be revitalized and our people have to be given an opportu- 


nity to grow and develop healthy lifestyles.” 


These varying viewpoints present troubling and difficult issues, which we dis- 
cuss in greater detail elsewhere in this report. 


The role of elders 


Elders have traditionally held special roles and responsibilities in matters of gov- 
ernance, stemming from their positions as esteemed members of the family and 
the larger community. Elders are teachers and the keepers of a nation’s language, 
culture, tradition and laws; they are the trusted repositories of learning on his- 
tory, medicine and spiritual matters. Their roles include making decisions on cer- 
tain important matters, providing advice, vision and leadership, and resolving 
disputes within the community (see Volume 4, Chapter 3). 

In some traditional forms of government, councils of elders were the pri- 
mary decision-making bodies. 


The oldest members of each clan...were the ones who formed what we 
called the Council of Elders. They came together to sit in Council, the 
oldest members of each clan. They were the ones who made decisions. 

The only type of hierarchy that we did have was what we could 
call a natural hierarchy. Because they have learned all the skills of their 
clan through their long life, that earned them the right to sit in 
Council and be part of the decision making. 


Chief Jeannie Naponse 


Whitefish Lake 
Toronto, Ontario, 18 November 1993 


With the arrival of new systems of government and services, the roles and 
responsibilities of elders have often suffered, not only in the area of communal 
decision making but also in areas such as health and justice. For example, a study 
of Inuit decision making suggests that many factors helped to disenfranchise 
elders and segregate them from the mainstream of Inuit society. These factors 
include a decline in the importance of the extended family, the suspension of 
many traditional sharing practices, the erosion of the obligation to provide for 
one’s kin, and the mixing of populations. This process has gone so far that elders 
have now formed their own interest groups, a trend that has been reinforced by 


governmental authorities in creating special elders committees, conferences and 
centres. 


In our effort to expand the role of elders in society...we must be care- 
ful not to isolate elders gratuitously from the mainstream or empha- 
size their roles to the extent that their relationships to their ilagiit {kin 
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group] are undermined or jeopardized. Rather, we must first endeav- 
our to promote traditional extended family values, decision-making 
structures, authority relationships, etc. at the grassroots level, where 
these features are given value and meaning.*° 


In some contexts, elders have been able to maintain some of their tradi- 
tional roles and responsibilities despite changes in the formal structures of com- 
munal decision making. 


Elders continue to play a major role in maintaining harmony and 
peace within the community. Many problems and disputes are 
resolved through the mediation of elders. Thus, the key role of elders 
in traditional community governance continues to partially survive 


in many nations.” 


An example is furnished by the operations of the mental health commit- 
tee in Pangnirtung, Baffin Island. This committee helps people heal emotional 
wounds related to sexual abuse, chronic depression, suicide of friends and rela- 
tives, and other matters. People are often referred to the committee by the local 
health centre or the Royal Canadian Mounted Police. In other cases, they go vol- 
untarily or on the advice of family and friends. The committee is made up of 
10 members, mostly volunteers and mostly women. The proceedings are infor- 
mal; the usual procedure is to discuss the problem until all participants have had 
their say and then to reach consensus on how the matter should be resolved. 
Decisions are never taken without consulting elders, at least two of whom are 
present at each meeting. Elders are also available for consultation at any time, 
as the need arises. It is said that the advice of the elders invariably carries the most 
weight and forms the basis of most committee recommendations.°® 

Some Aboriginal people have taken formal steps to restore elders to posi- 
tions of responsibility. For example, in 1992 the Lheit Lit’en Nation moved to 
reinstate its elders council as the centre of its structure of governance. The 
elders council is now responsible for choosing the traditional chief and sub-chiefs 
of the nation, in accordance with its traditions and culture.*” However, some 
interveners stated that contemporary efforts to ensure a greater role for elders in 
governance have not always brought an increase in genuine authority or respect. 
They maintained that such arrangements often constitute mere lip-service to the 
idea of involving elders in mediation and consensus-building procedures. 


Beneath the surface appearance of these arrangements there may be 
very little genuine respect paid to elders and their advice. Often, 
although formally recognizing and respecting the leadership of elders, 
the elected politicians seem to regard elders and traditional govern- 
ment structures as threats to their authority.” 


E2/ 
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The role of the family and clan 


Traditionally, the family or clan constituted the basic unit of governance for many 
Aboriginal peoples. For more detailed discussion, see Volume 3, Chapter 2. 


Before the white nations had any dealings with the Indian people of 
this nation, the whole realm of Indian being Indian meant that we 
had a clan system. It’s a system of relationships that are defined by 
our birth right. 

The clan system is a social order. The clan system is a justice 
system. The clan system is a government. The clan system is an 
extended family unit. 

Leonard Nelson 


Roseau River, Manitoba 
8 December 1992 


It is my personal view that the culture of any people is centred and 
perpetuated through the family unit. It is for this reason that I do not 
believe one can legislate the perpetuation of cultural values. I believe 
that if you destroy the family unit you will also lose the culture of a 
people. In this regard, | cannot overstate the importance of recog- 
nizing the integrity of the family unit as an integral part of any ini- 
tiative leading toward Aboriginal self-government. 

Dennis Surrendi 


Elizabeth, Alberta 
16 June 1993 


Families and clans fulfilled a number of essential governmental functions. 
They determined who belonged to the group, provided for the needs of mem- 
bers, regulated internal relations, dealt with offenders and regulated use of lands 
and resources. They also imbued individuals with a sense of basic identity and 
guided them in cultivating their special gifts and fulfilling their responsibilities. 


The clan system gives each member of the community clear knowl- 
edge of his or her place, in a number of ways. In a community with 
a functioning clan system, it tells individuals who their spiritual and 
political leaders are. It tells the person where to sit in the ceremonies. 
It often tells people about the others to whom they bear a special set 
of obligations — to help and guide them, but also that they are 
responsible and accountable to a particular individual as well as to 
all members of the clan.“! 


There was, of course, a great deal of variation across Aboriginal nations in 
the precise roles played by families, clans and kinship groups. In many Aboriginal 
societies, the family or extended family was the major self-governing unit. It was 
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responsible for regulating internal social and economic activities, and it provided 
for the needs of individuals and the security of family members. This situation 
is exemplified by Inuit, prior to their settlement in permanent communities in 
the 1950s and 1960s, and also by some groups among them that continue to 
practise a semi-nomadic lifestyle at certain times of the year. 


The family is the foundation of Inuit culture, society and economy. 

All our social and economic structures, customary laws, traditions 

and actions have tried to recognize and affirm the strength of the 
Inuit family unit. 

Henoch Obed 

Labrador Inuit Alcohol and Drug Abuse Program 


Nain, Newfoundland and Labrador 
30 November 1992 


Until 40 years ago, most Inuit lived amongst their families and 
extended families in small camps. Hunting and fishing provided 
food for the family and furs were exchanged for tea and other goods. 
Each member of the family had their own roles to fill in camp 
life....Because life was based on the family and family needs, com- 
munity or camp problems were solved within family units; there was 
little need for such southern methods of problem solving as boards 


or committees.” 


Other peoples, such as the members of the Haudenosaunee Confederacy 
and the nations of the northwest coast, have traditionally lived in relatively per- 
manent communities. Here clans often play a central role in governance. The 
clan system identifies who belongs to the group and in some cases determines 
the particular responsibilities and rights of both individuals and the clan itself. 
As the basic units of political organization, families and clans participate in the 
broader political and social relations of the community, the nation and, in some 
cases, the confederacy. 

There are also great variations among Aboriginal nations in how family and 
clan systems affected the roles and opportunities of individuals. In some nations, 
clan structures were fairly rigid and confined individuals to the social positions 
and roles they were born into or inherited. In other nations, such as the Sté:lo, 
the structures were more flexible and permitted individuals to move from one 
position or role to another, depending on the degree of respect they were able 
to command. 


Traditional Sté:lo society was centred around the extended family 
unit, and broken into well defined stratas which they defined as 
“Chiefs, notables and base folk”...Sté:lo extended families were char- 
acterized by distinct, but fluid, levels of stratification. Each nuclear 
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family within the extended family structure, and each individual 
within the various nuclear families, was ranked....Among the Std:lo 
high rank could not be inherited, rather it had to be earned.* 


Finally, social specialization played a larger role in some clan systems than 
in others. Among certain peoples, such as the Anishnabe, particular clans had 
distinctive functions that they alone could fulfil: 


Our structure was based on the five clans.... The five clans actually 
addressed five functions in a community. In any community there is 
a need for leadership, for someone to take on that responsibility. 
There is also the need for protection in any community. There is also 
the need for sustenance, and there is also the need for learning and 
medicine... When children were born into a clan, if they were part of 
the Medicine Clan, then all the skills and knowledge related to that 
clan would be passed on to that child. By the time the child reached 
adult age, they would know the skills of their clan. They would know 
their responsibility to the community, and that was their function. 


Chief Jeannie Naponse 


Whitefish Lake 
Toronto, Ontario, 18 November 1993 


Among other peoples, such as the Gitksan and Wet’suwet’en, each house 
(a smaller family grouping within the clan) fulfilled similar functions in gov- 
ernment, with limited specialization of functions across clans within the nation. 


Leadership 


In many Aboriginal societies, political power was structured by familial rela- 
tionships and tempered by principles of individual autonomy and responsibil- 
ity/ As described in one brief, leaders were viewed as servants of the people and 
were expected to uphold the values inherent in the community. Accountability 
was not simply a goal or aim of the system, it was embedded in the very make- 
up of the system.“ 

Within families, clans and nations, positions of leadership could be earned, 
learned or inherited. Frequently, these methods operated in conjunction. 


The selection of Chief was hereditary through a patriarchal line; the 
first born descendant would not automatically enter this position, it 
had to be earned. From a very young age the candidate for leader- 
ship would be trained and advised by his peers to ensure that he 
would be ready to assume his role.... The selection of leadership was 
a process that required much time and devotion. To become a leader 
was a great honour. The role of Chief was not one of power, rather 
it was a responsibility to fulfil the needs of the people.” 
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In many instances, elders were viewed as community leaders. They sat in 
their own councils, which were frequently composed of both men and women. 
Decisions made by the elders council were expected to be observed and imple- 
mented by other leaders in the community. 

In some First Nations, leadership functions were dispersed among the hold- 
ers of various positions: 


We do not follow the present day concept of chief and band coun- 
cil that was created by Indian Affairs. We have a traditional spiritual 
chief who is a medicine man; also we have four thinkers whose 
responsibility is for the welfare of the clan and to look into the 
future. Then we have our Tukalas whose responsibilities are for the 
protection and security of the clan. 

Dennis Thorne 


Edmonton, Alberta 
Pipher 292 


In other cases, leaders were expected to take on a variety of roles and had 
to possess a wide range of personal qualities. For example, a study of leadership 
among Dene identifies the functions of spokesperson, adviser, economic leader 
(as hunter and trapper), spiritual adviser, prophet and role model. Qualities asso- 
ciated with these functions include oratorical skill, wisdom, authority, eco- 
nomic proficiency, generosity, spiritual insight and respect.”° 

Among certain Aboriginal people, one clan was vested with responsibility 
for leadership and its members were expected to cultivate the relevant skills. 


If one was born into the Leadership Clan, then there would be the 
gift of speech, to be able to have the power to influence by using lan- 
guage. Again, they learned all those skills as they were growing up, 
and also to have a good understanding of what leadership meant in 
those days. 


Chief Jeannie Naponse 
Whitefish Lake 


Toronto, Ontario, 18 November 1993 


In other instances, clan mothers had the responsibility of choosing lead- 
ers from among the members of families holding leadership titles. The clan moth- 
ers also had the power to remove leaders who were derelict in the performance 
of their duties.*” In such societies, children were identified as potential leaders 
by the women of the clan. 

Within the Haudenosaunee Confederacy, positions of leadership were 
specialized. Each clan within the nation was represented at the Council of the 
Confederacy by rotiianeson, or hereditary chiefs. These offices were hereditary 
in the sense that eligibility to fill them was inherited by the individual. Pine tree 
chiefs, who were not from families holding hereditary titles but earned their titles 


Lead 
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through merit, sat with and advised the councils of their nations. War chiefs as 
military leaders had the responsibility of executing decisions made in council by 
the rotiianeson.*® 

Traditional Inuit societies exhibited a variety of patterns of leadership, as 
revealed in Marc Stevenson’s study of traditional decision making in the Nunavut 
area. Among the Iglulingmiut of the Foxe Basin and north Baffin Island, the 
institution of leadership was well developed, with the eldest resident hunter in 
a band usually assuming the role of isumatag, the one who thinks. The author- 
ity of the isumatag often extended to socio-economic matters affecting the 
entire camp, including the sharing and distribution of game and other food. 
Iglulingmiut society placed great emphasis on the solidarity and hierarchical 
structure of the extended family, with a person’s place in the hierarchy being 
determined by age, generation, sex and blood affiliation. The Iglulingmiut also 
recognized a broader tribal identity, beyond the extended family and the band.” 

A second pattern of leadership is represented by the Netsilingmiut, who 
live on the Arctic coast west of Hudson Bay. Originally, most local Netsilingmiut 
groups were based on the relationship between men, ideally brothers. Although 
the eldest active hunter in the group was usually regarded as the leader, impor- 
tant decisions affecting the community were generally made jointly by several 
adult males. In effect, leadership took second place to the maintenance of co- 
operative relations among the males in the group. Male dominance and solidarity 
were expressed in the separation of men and women at meal times, the close 
bonds of affection and humour between male cousins, and the high incidence 
of female infanticide, which was the man’s prerogative. There was little sustained 
co-operation among local groups and much mutual suspicion and hostility. 
There seems to have been no recognition of an overall tribal identity.”° 

Another distinctive pattern is represented by the Copper Inuit, who lived 
on Banks and Victoria islands and the adjacent mainland in the central Arctic. 
The Copper Inuit were organized around the nuclear family, whose indepen- 
dence was absolute in all seasons of the year, whether during the summer when 
people were dispersed inland or during the winter when they assembled in large 
groups on the sea ice. In social structure and ideology, the Copper Inuit were 
highly individualistic and egalitarian, and in this respect differed notably from 
other Inuit of the Nunavut area. As Stevenson notes: 


So great was the emphasis on egalitarianism that there were no posi- 
tions or statuses demarcating certain individuals as standing above 
or apart from others outside the nuclear family... While a man because 
of his ability or character might attain a position of some influence, 
as his powers faded, so too did his prestige and authority...Even 
women outside the domestic sphere enjoyed equal status with that 
of men in decision making.”! 
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The emphasis on individual autonomy made communal action very dif- 
ficult, and there was no common council for decision making, no recognized 
leader to provide direction, and no special deference to the views of elders. As 
a result, murders and other transgressions against society often went unpunished. 

Generally, however, traditional Inuit societies recognized two types of 
leadership. The first type is angajuqqaag, a person to be listened to and obeyed, 
and the second is iswmatag, one who thinks. Both types of leadership were 
earned. However, in the first case, leadership depended on a person having a cer- 
tain position in an organized system, while in the second case leadership 
depended more on individual merit and the ability to attract and maintain a 
group of followers. Nevertheless, the distinction between the two types of lead- 
ership was not hard and fast, and most successful leaders combined the features 
of both. Such persons could not abuse their authority or neglect their other lead- 
ership role without risking the loss of respect and ultimately an erosion of their 
influence and authority.” . 

In speaking of their traditions of governance, many Aboriginal people 
emphasize that their leaders were originally chosen and supported by the entire 
community. This was especially true in non-hierarchical societies where leaders 
were equal to all others and held little authority beyond that earned through 
respect. In such societies, support for leaders could be withdrawn by the com- 
munity as a whole or by those (such as clan mothers) with specific responsibil- 
ities in the matter. 


Part of the principles under our traditional system of government was 
that the leader does not have a voice in his own right. He has to 
respect the wishes of the people. He cannot make statements that are 
at odds with what the people believe. 


Margaret King 
Saskatoon Urban Treaty Indians 
Saskatoon, Saskatchewan, 28 October 1992 


Leadership was reflective of the people's faith and confidence in that 
particular individual’s capabilities as a Chief. If for some reason 
these duties as leader were not fulfilled or met satisfactorily by the 
people then they could “quietly withdraw support”.”” 


Many First Nations interveners spoke of how the Indian Act system of goy- 
ernment had eroded traditional systems of accountability, fostered divisions 
within their communities, and encouraged what amounted to popularity con- 
tests. The first past the post system, whereby the greatest number of votes 
elected a candidate, was seen as especially problematic. It permitted large fam- 
ilies to gain control of the council and shut other families out of the decision- 
making process. 
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A number of First Nations, such as the Teslin Tlingit, the Lheit-Lit’en, and 
the Gitksan and Wet’suwet’en, have taken steps to replace leaders elected under 
the system imposed by the Jndian Act with traditional leaders. 


Our Clan leaders have always been alive and well and thriving in 
Teslin, but their duties were mainly confined to cultural activi- 
ties.... They were stripped of all the powers they traditionally held. 
They were consequently stripped of their respect. 

What the constitution does is it puts the Clan leaders and the 
Elders in their rightful spot in Tlingit society, and that is at the top 
of the totem pole. 


Chief David Keenan 
Teslin, Yukon 
27 May 1992 


In some cases, this objective is being achieved through a return to band custom, 
by means of a procedure laid down in the Indian Act. In other instances, as with 
the Teslin Tlingit, traditional systems are being revived through self-government 
agreements. Certain communities are in a transitional period, with band coun- 
cils operating side by side with traditional leaders. We return to this topic later 
in this chapter. 


Consensus in decision making 


The art of consensus decision making is dying. We are greatly con- 
cerned that Aboriginal people are increasingly equating ‘democracy’ 
with the act of voting....[W]e are convinced that the practice of 
consensus decision making is essential to the culture of our peoples, 
as well as being the only tested and effective means of Aboriginal 
community self-government.” 


Decision making took a variety of forms in traditional Aboriginal societies. For 
example, decentralized systems of government often relied on the family and its 
internal structures to make decisions. In such societies, the autonomy of family 
groups was a fundamental principle.” Societies with a more complex political 
organization made decisions not only at the level of the family but also through 
broader communal institutions. The potlatch, as practised among the peoples 


of the northwest coast, is an example of a communal institution serving multi- 
ple functions. 


The potlatch was a gathering of people, often including people from 
surrounding nations. According to the Lheit-Lit’en Nation, the pot- 
latch was usually a culmination of smaller earlier meetings where 
individual issues were dealt with. At this final gathering, all people 
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were included so that everyone could participate in final discussions 
and be aware of the decisions and agreement reached. The gathering 
dealt with territorial and justice issues and was generally the main 
instrument of community control, community watch, defence of ter- 
ritory and any issues relating to the community.” 


Whatever their system of government, many Aboriginal people have 
spoken of the principle of consensus as a fundamental part of their traditions. 
Under this principle, all community members should be involved in the process 
of reaching agreement on matters of common interest. Among some peoples, dis- 
cussions generally begin at the level of the family. In this way, the views of 
women, children and all who are not spokespersons may help shape the view 
expressed by the family or clan. Discussions may then proceed at a broader level 
and involve all family spokespersons, clan leaders or chiefs. In certain cases, all 
members of the community meet in assembly. Through a prolonged process of 
formulation and reformulation, consensus gradually emerges, representing a 
blend of individual perspectives. 

In describing how an Anishnabe nation with seven clans came to decisions 
through a consensus-seeking process, an intervener made these observations: 


Peter Ochise...said seven twice is eight....It's taken me some time to 
grasp what he meant. Seven perspectives blended, seven perspectives 
working in harmony together to truly define the problem, truly 
define the action that is needed makes for an eighth understanding. 
It’s a tough lesson that we don’t know all the answers, we don't know 
all the problems. We really own only one-seventh of the under- 
standing of it and we only know one-seventh of what to do about it. 
We need each other in harmony to know how to do things.... This 
process that we had was 100 per cent ownership of the problem. 
Mark Douglas 


Orillia, Ontario 
14 May 1993 


In consensus-based political systems, the concept of ‘the loyal opposition’, 
as in parliamentary systems, does not exist. As Williams and Nelson point out, deci- 
sion making by consensus, often referred to as coming to one mind, is gradual, and 
the resolution of issues is built piece by piece, without confrontation.” 

A study of Dene governance traditions notes that “consensus among the 
Dene is more a quality of life than a distinct process, structure or outcome.””® 
It permeates all levels of decision making, from the extended family to local and 
regional communities and the nation as a whole. Nevertheless, the same study 
observes that certain conditions are necessary for consensus systems to operate 


properly. These include face-to-face contact among members and the opportu- 


io 


136 


RESTRUCTURING THE RELATIONSHIP 


nity for those affected by decisions to take part in them. Consensus systems also 
require a broad pool of shared knowledge, including recognition of the leader- 
ship qualities of particular individuals, their family, history, spiritual training and 
so on. These conditions presuppose a basic political unit having strong contin- 
uing ties, such as those found in the extended family. 

In many First Nations communities, the family-based consensus process 
has been displaced by majority-based electoral systems, which have altered the 
roles of women, elders and other members of the community. According to some 
interveners, these electoral systems have had the effect of splintering viewpoints, 
alienating the community from decision making, and breeding distrust of lead- 
ers and officials. Electoral systems have also been susceptible to domination by 
numerically powerful families in the community. 


When you look at elections in communities with the DIA elected 
system its common knowledge that the ones with the bigger fami- 
lies are the ones that get elected in these positions today. 

Jeanette Castello 


Terrace, British Columbia 


25 May 1993 


As the submission of the Sté:lo Tribal Council observes, if a community 
has only five extended families, it is relatively easy under the plurality system for 
one large family or interest group to dominate council and monopolize power. 
Indeed, it has been reported that councillors representing minority families 
often feel so politically redundant that they stop attending meetings. For some 
interveners, such a system lacks legitimacy: 


To the Sté:lo Elders, it is intellectually inconceivable that any gov- 
ernment can be viewed as legitimate when a leader can be chosen, 
for example, from a list of three candidates and be declared winner 
despite up to 66% of the people voting against him.” 


Numerous First Nations interveners called for their governments to revive 
traditional methods of decision making that incorporate broader and more bal- 
anced systems of accountability. In their view, to gain legitimacy and credibil- 
ity, First Nations governments and leaders must reflect the entire group they 
represent. Decision-making processes must be accessible and responsive to the 
views of communities, families and individuals. 


The leadership must pursue a course of increased accountability to 
the people. This begins with returning authority and responsibility 
to the community. It means opening the lines of communication and 
providing a network of dialogue. This dialogue will be fundamental 


in building the bridge between the leaders and the Anishinabek 
people.” 
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The restoration of traditional institutions 


Many Aboriginal people see revitalization of their traditions of governance as 
playing an important role in reform of current governmental systems. The 
Assembly of First Nations states: 


The move to re-establish and strengthen First Nation governments 
must be encouraged by all levels of government. The establishment 
of First Nation governments based on First Nation traditions, includ- 
ing hereditary systems, clan systems and other governing structures, 
should be encouraged and innovative institutions developed to reflect 
both these traditions and contemporary governing needs.°' 


For some groups, a return to traditional systems of government would 
mean the restoration of the primary role played by extended families and clans.” 
For example, the extended family might be given initial responsibility for mat- 
ters affecting the welfare of individuals and the family, such as domestic conflict, 
child welfare and some aspects of the administration of justice, such as the 
healing of offenders. Representatives of families or clans might come together 
as a community council, which would exercise a range of governmental func- 
tions and responsibilities. Chiefs or chief spokespersons would then be selected 
in a traditional manner, which in some cases might involve mutual agreement 
among families. Such arrangements would be designed to avoid the situation that 
sometimes results under conventional electoral arrangements, whereby one or 
two families in a community are able to dominate the entire apparatus of gov- 
ernment. 

In some approaches, special roles and responsibilities should be assigned 
to women and elders in a revival of traditional institutions. Such approaches 
would place women and elders at the centre of government and decision making 
and give them particular responsibilities for the selection and removal of lead- 
ers. Other approaches would assign women and elders mainly advisory and sup- 
portive roles. Approaches of the latter kind are cause for scepticism and concern 
for many Aboriginal women, who express the fear that such arrangements may 
disenfranchise them or muffle their voices under a blanket of tradition.” 

Such concerns are not confined to women. Several men have expressed the 
view that any revival of traditional institutions and laws need not (and should 
not) involve reinstating practices that discriminate against certain individuals and 
groups. 


I think a lot of the traditional laws and traditional concepts make a 
lot of sense and that is how our society functioned in the past and 
it can function again very well, but in doing so we have to be care- 
ful that we do not take away rights from people and that individual 
rights and collective rights are properly addressed and that traditional 
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laws are clearly defined and apply to everybody, not only to certain 
groups and not to other groups. 


Chief Jean-Guy Whiteduck 
Maniwaki, Quebec 
2 December 1992 


The Teslin Tlingit Nation in the Yukon is an example of a group that has 
taken significant steps toward restoring its traditional system of government, par- 
ticularly in the areas of leadership and decision making.” It has done so as part 
of a self-government initiative that is parallel to its negotiation of a compre- 
hensive land claims settlement. The new arrangements are embodied in a writ- 
ten constitution developed pursuant to the self-government agreement. The 
constitution represents an adapted version of traditions that have been observed 
from time immemorial. It envisages a multi-level governmental structure, with 
institutions both at the clan level and at the level of the nation as a whole. 

The five clans of the nation play an important role in the new arrange- 
ments. They determine who is a member, select leaders and assume certain gov- 
ernmental responsibilities for the internal affairs of the clan. For example, each 
clan has its own court structure called a peacemaker court. At the level of the 
nation, there are several distinct branches of government, including an execu- 
tive council, an elders council, a justice council and a general council, which acts 
as the main legislative body. While these councils are not exact duplicates of tra- 
ditional Tlingit institutions, they reflect the nation’s clan-based structure and 
strike a balance among the various sectors of the community. Thus, each clan 
is awarded five representatives on the general council. Council decisions are taken 
by consensus and require the presence of at least three members from each clan 
as a quorum. Moreover, the leader of each clan has a seat on both the executive 
council and the justice council. 

Other Aboriginal nations envisage adopting governmental structures that 
combine mainstream Canadian institutions with certain traditional elements, 
such as decision making by consensus or clan-based selection of leaders. For 
example, the Nlaks’pamux Tribal Council in British Columbia has proposed a 
constitution that blends traditional and contemporary structures of tribal gov- 
ernment. It features a council consisting of the hereditary chiefs of the various 
member tribes, 13 elected councillors and an elected head chief. Another 
example is the public governments being established by Inuit in the territories 
and northern Quebec. While these governments will probably borrow features 
from Canadian models, it is also anticipated that Inuit values and perspectives 
will inform their structures and day-to-day operations. 

Likewise, the Metis Nation of Alberta has created a senate of elders selected 
in recognition of their service to the nation. In addition to being custodians of 
Métis culture and traditions, senators are charged with presiding over cere- 
monies and settling certain matters, such as membership disputes. According to 
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a brief submitted to the Commission, a similar approach has been taken by other 
provincial Métis organizations and by the western Métis Nation.” 

Other interveners noted that the revival of traditional institutions should 
not be seen as an end in itself but as a means to the larger goal of serving the con- 
temporary needs of the community. As Chief Edmund Metatawabin of the Fort 
Albany First Nation stated, “While we are free to follow traditional means of col- 
lective decision making, the pragmatics of real life politics dictate that a struc- 
ture must be functional in terms of today’s legal and economic reality”.*” 

In conclusion, many Aboriginal people are in the process of revitalizing 
their traditional approaches to government as part of a larger process of insti- 
tutional innovation and reform. While some nations propose to establish insti- 
tutions based on traditional forms, others favour approaches that use 
contemporary Canadian models, while drawing inspiration from traditional 
Aboriginal governance. Written constitutions do not tell the whole story, how- 
ever. Whatever form Aboriginal governments take, they will likely be influenced 
by less tangible features of Aboriginal cultures. The fact that some Aboriginal gov- 
ernments may resemble Canadian governments in their overt structure does not 
preclude their being animated by Aboriginal outlooks, values and practices. 


1.3 Visions of Governance 


One of the most striking characteristics of Aboriginal people is their diversity. 
They speak many different languages. They have distinctive cultures and tradi- 
tions. Their social, political and economic circumstances vary. A number of 
Aboriginal peoples have extensive land bases, others only modest tracts of land, 
and still others no recognized land base at all. Some have outstanding land claims, 
others have entered into land claims agreements. Some Aboriginal people make 
up the majority population in a territory or region, while others are significantly 
outnumbered by the general population where they live. Some enjoy relatively 
broad governmental powers and administer a wide range of services and pro- 
grams, while others are in the process of assuming greater governmental powers. 
Some follow age-old pursuits and ways of life; others have embraced new and 
adapted ways. 

This diversity is also reflected in Aboriginal people's visions of gover- 
nance. However, these visions have a common core. Ultimately, Aboriginal 
people want greater control over their lives. They want freedom from external 
interference. They do not want to be dependent on others. They want to real- 
ize their own visions of government. Aboriginal people affirm that they have the 
inherent right to determine their own future within Canada and to govern 
themselves under institutions of their own choice and design. No one can give 
them this right, they say, and no one can take it away. 

Many Aboriginal people also feel a special relationship to the land, which 
they associate with their right to be self-governing. This relationship is spiritual 
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in its origins, but it has important practical dimensions. Lands and waters, and 
the varied resources that they harbour, can provide the basis for economic self- 
sufficiency. At the same time, these resources must be safeguarded and enhanced 
for the benefit of future generations. In most instances, lands and waters are cen- 
tral to Aboriginal visions of government. 

Just as they speak with one voice on the critical importance of the land, most 
Aboriginal people stress the importance of their national cultures, languages and tra- 
ditions. They see these as central to their collective and individual identities. 
However, over time, Aboriginal cultures have been subject to erosion and direct 
assault from governmental policies designed to assimilate Aboriginal people into an 
undifferentiated Canadian identity. Aboriginal peoples see self-government as one 
of the main vehicles for repairing the damage done to their national cultures and 
restoring the vitality of their languages, way of life and basic identities. 

Accordingly, Aboriginal visions of self-government embrace two distinct 
but related goals. The first involves greater authority over a traditional territory 
and its inhabitants, whether this territory be exclusive to a particular Aboriginal 
people or shared with others. The second involves greater control over matters 
that affect the particular Aboriginal nation in question: its culture, identity and 
collective well-being. 

The first goal is broadly territorial, in that it takes a definite territory and 
its inhabitants as the central focus. The second is broadly communal, in that it 
concentrates on a specific Aboriginal group and its members, wherever they 
happen to be located. These two goals are complementary rather than contra- 
dictory. To varying extents, many governmental arrangements envisaged by 
Aboriginal people aim to achieve both. Nevertheless, depending on which goal 
predominates, such arrangements tend to revolve around either territorial or 
communal forms of jurisdiction. 

Territorial jurisdiction involves governmental authority over a specific ter- 
ritory and all its inhabitants, whether those people are Aboriginal or non- 
Aboriginal, the members of a single nation or many nations, permanent residents 
or transients. Ordinarily, this form of jurisdiction is mandatory. That is, the gov- 
ernment has the authority (although it might choose otherwise) to pass laws that 
bind all individuals in the territory, even if those individuals disagree with the 
laws or would prefer to be exempt from the government’ authority. For exam- 
ple, a government exercises mandatory territorial jurisdiction when it passes a 
law regulating the use of motor vehicles in the territory. This law applies to all 
individuals located in the territory — citizens, residents and visitors. 

By contrast, when we speak of communal jurisdiction, we mean jurisdic- 
tion that relates exclusively to the members of an Aboriginal group living in an 
area with a mixed population and an existing government. In our discussion, we 
treat communal jurisdiction as generally voluntary rather than mandatory. That 
is, it depends on individuals freely identifying themselves as members of the 
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group in question and submitting to the authority of its governing body. In this 
respect, it is similar to the authority held by a religion-based school board, 
which depends on parents voluntarily signing up as supporters of the board. 

Many concepts of Aboriginal governance centre on territorial jurisdiction. 
They envisage governments that exercise mandatory jurisdiction over a definite 
territory and all the people located there. However, there is a good deal of vari- 
ation in the particular arrangements envisaged. Under some proposals, residency 
in the territory is limited to members of a specific Aboriginal group; under others, 
it is open to Canadians generally. In certain cases, the right to vote and stand for 
public office is available to all residents; in others, it is restricted to individuals 
who meet citizenship or membership requirements. 

Other visions of Aboriginal governance involve a form of communal 
rather than territorial jurisdiction. They envisage institutions serving the par- 
ticular needs of Aboriginal people who live in areas with a mixed population and 
an existing government. The proposals usually relate to urban and semi-urban 
areas and centre on the creation of special Aboriginal service agencies, cultural 
institutions, school boards and so forth. These institutions would exercise vol- 
untary rather than mandatory jurisdiction and so depend on the consent of the 
people they serve. 

These two basic forms of jurisdiction, while different, are not incompatible. 
As we will see, many Aboriginal visions of governance feature a mixture of territo- 
rial and communal elements. For example, some envisage governments that exer- 
cise mandatory jurisdiction over a specific territory and also a form of voluntary 
jurisdiction over citizens located outside that territory. Other proposals contemplate 
multi-level governmental structures incorporating a variety of semi-autonomous 
units, some exercising territorial jurisdiction, others communal jurisdiction. 

We will now examine in greater detail how Aboriginal people have 
expressed their visions of governance. First, we will review proposals that centre 
on territorial jurisdiction. Then we will turn our attention to proposals for 
communal jurisdiction. Finally, we will consider Aboriginal perspectives on an 
issue that arises in both territorial and communal contexts: the most desirable 
level or levels for governmental functions. That is, should self-government be 
implemented at the level of the local community, the nation, the treaty group, 
the region, the province, or indeed Canada as a whole? 


Territorial jurisdiction 


Many Aboriginal people already possess territorial bases that they govern through 
a variety of institutions, often established under federal or provincial statutes. For 
the most part, these bases fall into three categories: reserve lands, settlement lands 
recognized under land claims agreements, and lands set aside by a province (the 
case of the Métis settlements in Alberta). These territories are exclusive in the 
sense that they are occupied primarily by Aboriginal people and are owned by 
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them or held in trust for them. However, with some notable exceptions, the gov- 
ernmental authority that Aboriginal people actually exercise over these territo- 
ries is very limited. Moreover, the territories are often small and poorly endowed 
with resources — inadequate to accommodate and maintain their current pop- 
ulations, much less future generations. 

In addition to these territorial bases, many Aboriginal people also have a 
range of special rights and interests in larger traditional territories that they now 
share with others. Many Aboriginal people in this situation want more influence 
in the governance of these shared lands and resources. In some cases, they seek 
to share power with other parties through institutions involving co-jurisdiction 
or co-management. Such arrangements are particularly appealing to Aboriginal 
people when they constitute a minority in a territory and find it difficult to secure 
adequate representation of their interests through ordinary electoral processes. 
However, where Aboriginal people make up a majority of the population, other 
options become more attractive. For example, they might try to attain greater 
control over their shared traditional territories through the creation of regional 
or local public governments. In this way, by dint of numbers alone, they would 
be able to play a leading role through the operation of normal electoral processes. 

Finally, some Aboriginal peoples lack any territorial base or governmental 
institutions. Moreover, they have little or no involvement in the exercise of 
authority over their shared traditional territories. Most non-status Indian and 
Métis people find themselves in this situation, as do certain Inuit, such as those 
of Labrador, and some First Nations people, such as the Mi’ kmaq of 
Newfoundland and the Innu of Labrador. 

In seeking to strengthen or restore traditional links with their territories, 
Aboriginal people have proposed a great variety of governmental initiatives. These 
initiatives fall into three groups: 


* arrangements that involve a broad measure of Aboriginal authority on an 
exclusive territorial base, whether existing, expanded, or newly created; 

¢ arrangements that involve a significant measure of joint jurisdiction and con- 
trol over shared traditional lands and resources; and 


* public governments that allow for significant Aboriginal participation in deci- 
sion making. 


In the following pages, we consider a selection of Aboriginal initiatives from each 
of these three categories. 


Authority over exclusive territories 


There are many Aboriginal governments that currently exercise authority over 
exclusive territories, such as Indian reserve lands and Métis settlement lands. 
However, as a matter of practice, these governments exercise only delegated statu- 
tory powers, which are handed down by the federal government or a provincial 
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government. These powers are often very limited in scope and are subject to the 
paramount authority of the government that delegated them. 

Aboriginal people want this situation of relative powerlessness to end. They 
assert the inherent right to govern their own territories within Canada and reject 
the notion that their powers are delegated from other governments. They claim 
this right to be free of undue interference from other governments in relation to 
an extensive range of matters. We consider section 35 of the Constitution Act, 1982 
a recognition of this right as an existing Aboriginal and treaty right (see discus- 
sion in the section on Aboriginal self-government later in this chapter). 

Aboriginal people take a variety of approaches to this objective. While some 
groups emphasize the exclusive nature of their jurisdiction, others consider 
their jurisdiction shared or concurrent with other governments, at least in cer- 
tain areas. Some Aboriginal groups anticipate resuming the exercise of their inher- 
ent authority in a gradual manner, beginning with high-priority areas and 
progressively expanding their jurisdiction in a series of planned stages. Others 
anticipate moving fairly swiftly to resume jurisdiction over a comprehensive range 
of matters. We see a blend of these approaches in the examples that follow. 

The Federation of Saskatchewan Indian Nations maintains that First 
Nations governments possess inherent and treaty powers in the legislative, exec- 
_utive and judicial branches of government. It asserts that First Nations have 
authority over their territories and citizens in a wide range of areas. These areas 
include citizenship; the administration of justice; education; trade and commerce; 
property and civil rights; lands and resources; gaming; taxation; social develop- 
ment; language and culture; housing; family services and child welfare; and hunt- 
ing, fishing and trapping. The federation also recognizes, however, that some 
aspects of these areas may be subject to the concurrent jurisdiction of other gov- 
ernments, particularly in relation to the activities of First Nations citizens 
beyond their exclusive territories. In particular, concurrency may exist in the areas 
of health; economic development; hunting, iets and trapping; justice; nat- 
ural resources; and property and civil rights. 

The Siksika Nation of Alberta maintains that First Nations governments 
constitute a unique or sui generis form of government in Canada. 


The objective of the Siksika Nation’s government initiatives is to 
enhance true self government. What it is attempting to structure are 
plenary, non delegated jurisdictions and powers that would ideally 
be entrenched in the Canadian Constitution. Within the context of 
the Canadian Constitution, the type of government envisaged entails 
powers and jurisdictions similar to those of a province. However, the 
form that such a government will take will be purely unique, as the 
cultural, social and political principles and values of the Siksika 
Nation would fine tune the exact form and mechanics of such a gov- 
ernment... 
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The government that Siksika Nation desires is a true state sim- 
ilar to a state government in the U.S.A. That is to say, its government 
would have legal status and capacities on par with the province or, 
in some circumstances, on par with the federal government.” 


Nevertheless, the Siksika Nation seems to accept the concept of shared 
jurisdiction with non-Aboriginal governments. For example, it anticipates that 
co-ordination with the provincial government will be achieved through a pro- 
tocol agreement. The agreement will set out principles for negotiation in rela- 
tion to priority matters, such as the management of lands and resources; the 
environment; traffic and transportation; public works; health and justice; and 
secondary matters such as education and social services. The Siksika Nation 
emphasizes that it possesses inherent authority in these areas. The purpose of 
negotiations is to establish how provincial powers will be co-ordinated with those 
of the Siksika government in matters of concurrent interest. 

Likewise, a case study at Kahnawake differentiates areas in which power 
might be exercised exclusively by the Mohawk government and areas in which 
power might be exercised on a shared basis with non-Mohawk governments.” 
It notes a preference for exclusive control of areas such as lands and resources, 
citizenship, education, infrastructure, justice, taxation and the environment. 
However, there is some support for sharing power in these areas, particularly 
through arrangements whereby other governments would assume certain respon- 
sibilities regarding the administration and delivery of services. 

Aboriginal people also expressed concern about self-government arrange- 
ments in which federal or provincial governments delegate authority and retain 
certain veto rights over Aboriginal constitutions, legislation and policy. A case 
study of the general council of the Métis settlements in Alberta notes: 


The jurisdiction which considers itself the delegator often requires 
reassurance that the power being delegated will be exercised only in 
certain ways. Absent such reassurance, it will not co-operate in the 
scheme. The presence of a ministerial veto power over General 
Council policies provides this assurance, although it is universally 
unpopular with settlement members. To date, this has not proven to 
be a practical problem, since...the veto has never been exercised. 
However its presence is an obvious irritant, and one which the set- 
tlements will continue to attempt to have changed.”! 


Many First Nations communities told the Commission that their current 
land base is insufficient to generate the economic resources necessary for self-suf- 
ficiency under self-government. 


It is foolish to pretend that self-government can be practised with- 
out a land base and resources to support the society and the admin- 
istration of that society. Seventy-nine square miles will not provide 
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the resources needed to support the people of the communities. 
Our people will require more land to move forward in areas of 
tourism, forestry, fisheries, mining and other economic develop- 
ment activities in which that First Nation wishes to pursue. 

Frank McKay 


Windigo First Nations 
Sioux Lookout, Ontario, 1 December 1992 


Some First Nations communities said that outstanding land issues would need 
to be resolved before jurisdictional issues could be dealt with in a satisfactory 
manner. These communities want assurances that they will not find themselves with 
ample governmental powers but insufficient resources to exercise those powers effec- 
tively. As a case study of the Shubenacadie-Indian Brook First Nation noted: 


All data on money, land ownership and the need for land gave sup- 
port to settling land claims. It is reassuring to find that respondents 
believe that land is more important than money, that shared land is 
more important than individual ownership, that land is needed for 
the people to support themselves and, most important, that owner- 
ship must be settled before the band starts discussions on power and 
jurisdiction.” 


The importance of an adequate territorial base is felt even more acutely by 
Aboriginal peoples without lands. For example, the New Brunswick Aboriginal 
Peoples’ Council, which represents off-reserve people in the province, sees an 
exclusive land base as a prerequisite to economic self-sufficiency and cultural heal- 
ing. It proposes that the province transfer unspoiled Crown land, in areas such 
as the Christmas Mountains in northern New Brunswick, to governments and 
organizations representing Aboriginal people living off-reserve. The council 
also calls for the right to participate in decisions regarding the management and 
use of provincial lands and resources generally. 

The Métis Nation in the west also views territory as central to economic self- 
sufficiency and the protection and enhancement of Métis culture. For example, 
in some parts of northern British Columbia, such as Kelly Lake, Métis people have 
called for the province to negotiate the provision of an exclusive land base. They 
seek arrangements similar to the Métis settlements of Alberta, except that they 
would own sub-surface resources on their lands and benefit fully from their 
development and use. 


A Metis land base is seen as essential for the long-term survival and 
betterment of the Metis Nation. The absence of a land and resource 
base is the primary source of the poverty which exists amongst our 
people today. Total control over our own land and resource base will 
generate economic development and create employment.” 


These questions receive detailed discussion in Chapter 4, on lands and resources. 
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Authority over shared territories 


The exclusive land bases held by Aboriginal peoples are, in most cases, only a 
small fraction of the much larger areas that constituted their original homelands. 
These traditional lands are now shared with other groups, both Aboriginal and 
non-Aboriginal. While Aboriginal people generally do not dispute the need to 
share these territories with others, they emphasize that they have strong ties to 
their original homelands that involve special rights and responsibilities. 


Territory is a very important thing, it is the foundation of everything. 
Without territory, there is no autonomy, without territory, there is 
no home. The reserve is not our home....Before the colonization of 
Abitibi, our ancestors always lived on the territory; my grandfather, 
my grandparents and my father lived there. This is the territory that 
I am talking about. [translation] 


Oscar Kistabish 
Val d’Or, Quebec, 30 November 1992 


Many Aboriginal interveners called for greater participation in the gov- 
ernment of shared traditional territories and the management of resources 
located there. They seek to realize these objectives in a variety of ways. Some 
emphasize the need to implement or renovate existing treaties in accordance with 
their true spirit and intent (see Chapter 2). Others look to the settling of com- 
prehensive land claims. Some propose regimes involving co-jurisdiction and co- 
management. Still others regard regional public government as an effective 
means to the goal. 

Many treaty First Nations maintain that their treaties with the Crown were 
essentially concerned with the sharing rather than the surrender of their tradi- 
tional lands and resources. 


By treaty the Bloods agreed to share their lands with the British 
Crown, except for specifically reserved areas for exclusive Blood use. 
The treaty created a unique relationship between the Bloods and the 
Crown, modifying only one aspect of our rights — the right to exclu- 
sive use of the land. We retain the same legal and political status as 
we did when we entered the treaties. Our Elders have stated that it 
is inconceivable that the Bloods could have alienated themselves 
from the land, from their sacred obligation as caretakers of the land. 


Les Healy 
Lethbridge, Alberta, 25 May 1993 


According to this view, the treaties not only assigned certain lands for the exclu- 
sive use of Aboriginal people, they also provided for continuing Aboriginal 
access to resources throughout the larger territory. In agreeing to share the land, 
treaty First Nations did not relinquish their jurisdiction and stewardship respon- 
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sibilities. It is this basic principle, based on coexistence and co-jurisdiction, 
that treaty First Nations wish to see implemented. 

In this spirit, the Nishnawbe-Aski Nation and its member First Nations 
communities in northern Ontario are seeking to implement their treaty rela- 
tionships with respect to shared traditional territories, covered by Treaties 5 and 
9.” In a “Framework Agreement on Land, Resources and the Environment”, 
drawn up in August 1992, the Nishnawbe-Aski Nation proposes a variety of 
institutions for land and resource management. Some of these would be exclu- 
sively Aboriginal in composition while others would involve sharing jurisdiction 
with Canada and the province of Ontario. The Nishnawbe-Aski Nation calls for 
prior consent by First Nations to development activities within traditional ter- 
ritories and the establishment of appropriate dispute-resolution mechanisms. It 
also envisages the application of Nishnawbe-Aski principles and values in the 
stewardship and use of traditional lands and resources. 

Other First Nations have developed similar proposals. For example, the 
Montagnais of Lac St. Jean, Quebec seek to implement a land and resource man- 
agement regime through partnerships with the province and other parties hold- 
ing interests in Montagnais traditional territories. In the meantime, they have 
established an institution called Services Territoriaux, designed to protect and 
promote Montagnais rights and interests within their traditional territories. 
_ This institution regulates the exercise of rights by individual Montagnais mem- 
bers and delivers trapper assistance, safety and communications programs. It also 
tries to establish co-operative working relationships with other governmental 
authorities and users, notably by participating in regional wildlife and environ- 
mental regulatory committees. Chief Rémi Kurtness provides a brief description: 


These services cover several areas of activity relating to the develop- 
ment of the land, management of the natural and wildlife resources, 
and relations with other actors in the region....To assist it in its 
responsibilities, the Montagnais Band Council has [developed] a 
process...a general code of ethics, wildlife management and harvest- 
ing activities plans, and codes of practice for each traditional activ- 
ity....Some of the staff of the service, the lands officers, are responsible 
for applying these tools of management and regulation....All of our 
members, all of the Montagnais people, must follow those rules. If 
they do not follow those rules they are brought before the Court and 
we do not defend them if they do not follow the rules. On the other 
hand, if they are arrested and they have complied with our manage- 
ment plans we will defend them before the courts. [translation] 


Chief Rémi Kurtness 
Band Council of the Montagnais of Lac-Saint-Jean 
Montreal, Quebec, 26 May 1993 
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The United Chiefs and Councils of Manitoulin has also drawn up plans 
to manage fish and wildlife in their traditional territories and regulate their 
people's activities there. These include draft regulations that set out principles 
to guide the use and management of resources, including safety and conserva- 
tion measures, respect for fish and wildlife, and distribution and sharing among 
community members. The regulations establish harvesting seasons and lay down 


permissible methods of hunting, trapping and fishing. 


One thing should be made clear at this point: we are not advocat- 
ing the takeover of all fish and wildlife management, or exclusive use, 
in our territory. But we are asserting the right and the responsibility 
to regulate our own use and management of these resources in the 
areas where we have traditionally harvested, based on our needs. We 
are also prepared to challenge other governments when it appears to 
us that they are not managing their share of these resources respon- 
sibly. On our part there has always been a willingness to share the 
abundance of resources that reside in our territory, but at this stage 
we are not getting an equitable share, and we are not satisfied that 
the resources themselves are being managed properly....Eventually we 
can see that there will be some areas in which we have exclusive use 
and management responsibilities, and others where these responsi- 
bilities are shared with the Crown.” 


Aboriginal peoples who lack an exclusive land base have also proposed 
shared jurisdiction over traditional lands and resources. An example is the pro- 
posal for a Mi’kmagq Commonwealth, which includes a plan for co-management 
of the fisheries.” This proposal is modelled on a New Zealand arrangement 
whereby the Maori are entitled to a negotiated percentage of the commercial fish- 
ery, which they manage through their own laws. It is suggested that the Mi}kmaq 
Commonwealth might conclude similar agreements with relevant Atlantic 
provinces. These agreements would determine the First Nation’s share of the 
resource, which would then be managed by the Mi’kmaq Commonwealth 
through its own or contracted enforcement mechanisms. 

The proposals just described share the view that Aboriginal jurisdiction over 
traditional territories is inherent and exists independently of any recognition by the 
governments of Canada and the provinces. From this perspective, agreements 
regarding shared lands and resources should be based on the principle of co-juris- 
diction. The co-jurisdiction model differs from certain co-management approaches 
currently proposed by provincial governments. The latter enable Aboriginal people 
to participate in the management of resources, but under legislative and policy 
regimes developed without the participation of Aboriginal people. In the eyes of 
many Aboriginal people, such arrangements are unsatisfactory because they do not 
acknowledge the autonomous authority of Aboriginal governments regarding their 


CHAPTER 3: GOVERNANCE 


traditional lands and resources. By contrast, the type of regime favoured by many 
Aboriginal people would involve Aboriginal and non-Aboriginal governments 
exercising jurisdiction ina co-operative manner as equal parties. 


Public governments 


In areas where the public government option is attractive, a wide range of 
arrangements have been proposed by Aboriginal people. Inuit in particular have 
long been concerned about the social, economic and political implications of 
being confined to exclusive land bases.” Because Inuit constitute a majority of 
the population in their traditional territories, they are in a position to exercise 
effective control over local and regional governments elected by majority rule. 
In these circumstances, public government allows Inuit to maintain and 
strengthen their relationships with their traditional lands while avoiding the risks 
they associate with confinement to an exclusive land base. 

Plans are now being drawn up to establish a public government for the new 
northern territory of Nunavut.’”* Under recent proposals (which are still fluid) 
the territory will be governed by a legislative assembly elected by popular vote, 
with the first election held in 1999. Consideration is being given to two-member 
constituencies, with one woman and one man elected in each constituency. The 
_ Nunavut government will be headed by a premier and a cabinet, with cabinet 
members holding responsibility for specific departments. Inuktitut will be the 
working language of government, along with English and French. The govern- 
ment will be as decentralized as possible without sacrificing effectiveness. Io this 
end, core departments may be located in the capital, with some or all of the pro- 
gram departments stationed in other communities. The authority of local com- 
munity governments may also be enhanced. The public sector will employ 
Inuit in numbers commensurate with their share of the overall population, 
starting with at least 50 per cent Inuit representation. 

Inuit of the Nunavik region in northern Quebec have proposed a regional 
public government featuring a legislative assembly with authority over a wide 
range of subjects currently within the purview of provincial and federal govern- 
ments. These include lands, education, the environment, renewable and non- 
renewable resources, health and social services, employment and training, public 
works, justice, language, offshore areas and external relations.”” While the gov- 
ernment of Nunavik will be public in nature and thus open to all residents of the 
region, its proponents anticipate that it will reflect the distinct relationships 
Inuit have with their traditional lands. Under current proposals, such relation- 
ships will be protected through a Nunavik charter, which will recognize, for 
example, Inuit priority in harvesting wildlife, subject only to conservation needs. 

Likewise, Inuvialuit of the western Arctic anticipate gradual devolution of 
powers from the federal or territorial government to a regional public govern- 
ment to be known as the Western Arctic District (or Regional) Government. The 
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jurisdiction of the district government would encompass such matters as culture, 
economic development, education, land use planning and zoning, municipal ser- 
vices, local parks, housing, public safety, tourism, wildlife management and tax- 
ation. It is proposed that federal and territorial laws will continue to apply until 
displaced by laws enacted by the district government.” Inuvialuit emphasize the 
need for a genuine devolution of power and authority, as opposed to a mere del- 
egation of administrative responsibilities. 

Over the years, the Labrador Inuit Association has considered various 
models of public government.*' In 1987, the options under consideration 
included a regional government based on municipal units, a regional government 
based on federally established units, a system of issue-specific institutions, and 
a territorial government for northern Labrador.” In 1993, the Labrador Inuit 
Association submitted a proposal for a comprehensive land claims agreement that 
included a plan for a public form of government. However, the respective merits 
of public and nation-based forms of government continue to be debated. 

Métis communities in the northern sectors of some provinces have also 
shown some interest in regionally based governments with electorates com- 
posed predominantly of Métis people. As noted in a study of Métis self-gov- 
ernment in Saskatchewan, these governments might have authority over land and 
resource management, fire control, highways, health, education, justice, eco- 
nomic development, and other areas.*° 

In other cases, communities composed of both Aboriginal and non- 
Aboriginal people want decisions affecting the development and use of local 
resources to be localized. They also seek a share in the benefits derived from such 
activities. This situation is particularly prevalent in Labrador and other eastern 
coastal regions, as well as certain northern areas of the prairie provinces. Some 
of these communities have aspirations similar to those already described regard- 
ing authority over shared territories. Others, such as Métis people of the south 
coast of Labrador, aspire simply to participate in decisions affecting matters such 
as the conservation of fish stocks or the harvesting of renewable resources. 

At present, people in these regions seldom have control over the develop- 
ment of their lands and resources and derive few direct benefits. Proposals have 
been made in some regions for the delineation of community resource bound- 
aries and local participation in decisions on matters such as the approval of 
Crown leases and land sales. Some have called for a portion of the proceeds from 
the use or sale of Crown lands and resources to be directed to local treasuries. 
These matters receive detailed consideration in the next chapter. 


Communal jurisdiction 


While territorial jurisdiction provides an important option for many Aboriginal 
people, for others it is less attractive or feasible. Large numbers of Aboriginal 
people do not live on exclusive territorial bases. Moreover, in the mixed areas 
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where they reside, they are often significantly outnumbered by their non- 
Aboriginal neighbours. Aboriginal people in this situation are often acutely 
conscious of the need to maintain and strengthen their cultures and identities. 
For them, communal jurisdiction represents an appropriate way to fulfil this 
need. (For a full explanation of how governance questions relate to urban 
Aboriginal people, see Volume 4, Chapter 7.) 

Communal jurisdiction comes in many forms, sometimes combined with 
territorial arrangements. The submissions, briefs and research studies suggest 
three main approaches to the subject: 


* initiatives featuring territorially based governments exercising jurisdiction 
over citizens living off the territorial base (the extraterritorial approach); 

° initiatives (mainly Métis) featuring multi-level governments with a mix of 
communal and territorial jurisdiction (the layered approach); and 

° initiatives that form urban communities of interest composed of people from 
various Aboriginal nations (the community of interest approach). 


We examine several proposals and initiatives that illustrate these three approaches. 
While most of the proposals relate to urban areas, some also apply or could be 
adapted to rural settings. 


The extraterritorial approach 


Many First Nations people living in urban areas maintain a strong sense of con- 
nection with their nations and communities of origin and would like to strengthen 
these ties. As a representative of the Saskatoon Urban Treaty Indians stated, 


there has to be a process that respects the aspirations of urban treaty 
peoples in the full and free exercise of our inherent rights to repre- 
sentation regardless of residency. Urban groups such as ours need the 
flexibility to address concerns with all levels of government. 
Therefore, we seek to dialogue with our First Nation governments 
to forge a relationship that will mutually benefit our treaty peoples 
living in the urban centres. 


Margaret King 
Saskatoon, Saskatchewan 


28 October 1992 


According to many interveners, current legislation and governmental poli- 
cies separate urban peoples from their nations of origin and fracture their sense 
of identity. As participants at the Commission's round table on urban issues indi- 
cated, rights under the current system are tied to the land: 


People who move off a reserve land base are all of a sudden float- 
ing....I[t is not a question of jurisdiction. It is a question of a vacuum. 


List 
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A participant said her identity changes if she moves, that it isn’t tied 
. . 84 
to her, that it depends on where she lives. 


For some, the solution is for First Nations governments to extend their juris- 
diction beyond their territories to serve citizens living in urban and other off- 
reserve settings. The First Nation government could establish service agencies and 
other institutions to cater to these citizens and could establish structures for 
their representation and participation in the home government. This solution 
envisages a form of extraterritorial jurisdiction. Dave White offered an example: 


My argument is not to diminish that power or authority [of First 
Nations on reserves], but to extend it beyond the borders of the 
reserves so that the people — the Native people in Sudbury and other 
urban centres — still have that sense of community, of power and 
responsibility that currently, under the /ndian Act, only accrues to on- 
reserve situations. 


Dave White 
Sudbury, Ontario 
june. 1993 


Advocates of this approach maintain that extraterritorial initiatives can help 
bridge the gap between Aboriginal people living on an exclusive land base and 
those living off this base. According to this view, such initiatives can also help 
maintain and revitalize the cultures and identities of Aboriginal people in urban 
areas. Some participants at the Commission’s national round table on urban 
issues affirmed the link between their cultural identity and their communities: 


[Our] cultural identities as First Nations people are tied to [our] com- 
munities, just as the identities of Métis flow from their settlements. 
The answer was for each group to extend jurisdiction from these 
home territories over the Aboriginal urban population.” 


An example of this approach is the Act Respecting Self-Government for 
First Nations in the Yukon Territory.°° Under this act, a Yukon First Nation has 
certain powers to enact laws and provide services for its citizens throughout the 
entire Yukon Territory, in addition to jurisdiction over its exclusive settlement 
area. [’hese extraterritorial powers are optional and permit a First Nation to offer 
programs and services in a number of crucial areas: spiritual and cultural mat- 
ters, Aboriginal languages, health care, social and welfare services, training pro- 
grams, education, and dispute resolution outside the courts. First Nations 
governments also have extraterritorial powers regarding guardianship and cus- 
tody of children, inheritance, wills and estates, determination of mental com- 
petency, solemnization of marriage, and granting of licences. 

Another example of the extraterritorial approach is furnished by the Siksika 


Nation in Alberta, whose long-term plans for self-government consider the 
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needs of its citizens living in urban areas. Under its present negotiations for self- 
government, the Siksika Nation proposes that its reserve-based government 
have jurisdiction over all Siksika citizens, both on and off the reserve, and that 
it take full responsibility for providing programs and services to them. As a step 
in this direction, the Siksika Nation has signed a protocol agreement with the 
Siksika Urban Association in Calgary, where a significant number of Siksika cit- 
izens live. This agreement affirms that all Siksika belong to the Siksika Nation, 
regardless of place of residence, and as such are entitled to representation by the 
Siksika Nation chief and council.*” . 

Extraterritorial initiatives in urban areas have been launched not only by 
local First Nation communities but also by tribal, regional and provincial orga- 
nizations. For example, the Touchwood File Hills Qu’ Appelle council, composed 
of sixteen First Nations communities near the city of Regina, provides numer- 
ous programs and services to its urban members.” Some provincial First Nations 
organizations have also begun to address the needs and concerns of urban peo- 


ples, although these initiatives are often still in their early stages.” 


The layered approach: Métis initiatives 


The need for Métis-specific institutions of governance was a consistent theme 
in submissions to the Commission. Briefs and research studies from the Métis 
National Council, the Metis Society of Saskatchewan and the Manitoba Metis 
Federation all called for initiatives directed specifically to Métis populations in 
urban areas.’? Marc LeClair states: 


The Métis Nation feels strongly that institutions of Métis self-gov- 
ernment should be established solely for Métis and categorically 
rejects approaches to urban self-government which lump Metis into 
institutions that serve both Indians and Métis.” 


This position was echoed by Ernie Blais, then president of the Manitoba 
Metis Federation: 


Programs and services for Metis in urban areas must be designed, 
developed and delivered by Metis government institutions for Metis 
people. This concept of Metis institutions of self-government has 
been developed provincially through the Tripartite Negotiations and 
nationally through the Metis Nation Accord. In all instances, we 
intend that these Metis institutions will operate in both rural and 
urban areas and will be operated for the benefit of Metis. 


Ernie Blais 
Winnipeg, Manitoba, 2 June 1993 


Métis people envisage a multi-layered system with local, regional, provin- 
cial and Canada-wide decision-making bodies. Urban areas would be represented 


os, 
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in Métis governments as Métis locals, which would exercise authority delegated 
from Métis provincial governments. These locals would be structured to suit the 
needs and priorities of their particular constituencies. They would exist both on 
and off a land base and would have responsibility for such matters as education, 
training and employment, housing, social services, justice, health and economic 
development. In some cases, they would deliver programs and services developed 
at the provincial or regional level; in other cases, they would develop and deliver 
their own programs. Where urban areas have large Métis populations, several 
locals could be created in one area to ensure balanced provincial representation. 
The presidents of Métis locals would be members of provincial Métis legislatures, 
which in turn would provide direction to national organizations. 

In Saskatchewan, the Metis Society has proposed that a Métis legislative 
assembly be created of local presidents, the provincial Métis council and repre- 
sentatives of the Metis Women of Saskatchewan. The legislative assembly would 
meet several times each year to fulfil its mandate as the governing authority of 
the Metis Nation of Saskatchewan. It would enact laws and regulations governing 
the internal affairs of the Métis Nation in that province. Members of the provin- 
cial Métis council would form the cabinet of the provincial Métis government, 
with responsibilities for various ministries or portfolios, such as education, 
health, housing, economic development.” 

Citizenship for purposes of Métis government would be voluntary, and 
individual participation would be based on the democratic principle of one 
person, one vote. In this way, it is anticipated that Métis locals would evolve into 
effective self-government vehicles for Métis people.” | 


The community of interest approach 


The extraterritorial and layered approaches to governance are designed for sit- 
uations where there are strong continuing ties between urban Aboriginal people 
and their nations and communities of origin. However, these approaches do not 
meet the perceived needs of all urban peoples. 

Some urban interveners, particularly women, stated that they had become 
estranged from their communities of origin. Others maintained that main- 
stream Aboriginal organizations did not adequately reflect the interests and 


needs of urban residents. As participants at the Commission’s national round 
table on urban issues stated, 


Aboriginal organizations claim to represent Aboriginal urban people 


but involve little accountability and almost no voice for Aboriginal 
urban people.” 


Other urban residents identify more strongly with the place where they live 
than with their community of origin. This tendency was particularly clear in sub- 
missions from Aboriginal youth living in cities. Other interveners suggested that 
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distinctive local Aboriginal cultures have often emerged in urban areas. As Ruth 
Williams pointed out, 


Each urban community has its own culture. There will not be two 
communities alike. Therefore, they must be able to have their own 
voice to ensure that community plans for social and economic devel- 
opment reflect the community’s needs. 


Ruth Williams 
Executive Director, Interior Indian Friendship Society 


Kamloops, British Columbia, 15 June 1993 


Furthermore, it may not be possible for urban people to receive services from 
their community of origin, even if they retain strong links to that community. 


The majority of bands, tribal councils and treaty areas do not have 
the capacity or infrastructure to address off-reserve Aboriginal issues 
and concerns.... Historically, off-reserve Aboriginal people have had 
to look after themselves individually, and then over a period of time 
organize into groups for mutual support. 

Dan Smith 


United Native Nations 
Vancouver, British Columbia, 2 June 1993 


For all these reasons, many Aboriginal people living in urban areas view 
communal institutions organized at the local level as best suited to their situation. 
The Assembly of Aboriginal Peoples of Saskatchewan reported that their members 
see autonomous self-governing institutions in urban areas as the most appropriate 
means to autonomy for urban people. Members of the Assembly expressed concerns 


about entering into urban self-governing agreements with other off- 
reserve Indians who had ties back to their reserve homelands. ‘They 
did not want to see their hopes, aims and aspirations drowned out 
by alliances with others who took their direction from chiefs and 
councils.” 


In its submission, the Native Council of Canada (NCC, now the Congress 
of Aboriginal Peoples) reported the results of a survey of more than 1,300 
Aboriginal people living in six major metropolitan centres. The survey indicated 
that “virtually all Aboriginal respondents (92%) either strongly (66%) or some- 
what strongly (26%) support this effort to have Aboriginal people in urban areas 
run their own affairs”.”° 

The NCC submission discusses four basic models for urban self-government: 
urban reserves; Aboriginal neighbourhood communities; pan-Aboriginal gov- 
ernments; and sector-specific Aboriginal institutions.” The first model envisages 
establishing urban reserves under the Indian Act or other federal legislation. A 


reserve could be either an autonomous entity or a satellite of an existing reserve 


155 


156 


RESTRUCTURING I LAE RELATVON SH TP 


or settlement. In the NCC’s view, this model is not generally desirable, especially 
if it relies on the Indian Act, with its tainted legacy of fragmentation and exclu- 
sion. The NCC also points out that the satellite option may lead to undesirable 
situations in which the urban community becomes the effective colony of the 
home reserve or vice versa. 

The second model for urban self-government contemplates a situation in 
which Aboriginal people form a majority of the residents in a relatively homo- 
geneous urban neighbourhood. It envisages establishing an Aboriginal com- 
munity government with its own institutions for education, health, housing, 
policing and other similar services. Unlike the first model, the community gov- 
ernment would not be grounded in the /ndian Act. Moreover, the neighbour- 
hood would not be designated a reserve under federal authority. In the NCC’s 
opinion, this model has advantages; however, given current demographics, there 
may be few instances in which it can be implemented. 

The third model resembles the second but with a city-wide governmental 
body embracing all Aboriginal people within the urban area rather than a dis- 
crete neighbourhood institution. There would be no links with the Indian Act 
and no significant land base. The council views this option as workable and desir- 
able in many contexts. 

The fourth model involves single-sector institutions in areas such as edu- 
cation, housing and health. The institutions would be developed and run by 
Aboriginal people in a manner similar to denominational schools. Although some 
initiatives of this kind are emerging, the NCC considers that they may encounter 
significant jurisdictional and financing problems. 

Overall, the NCC prefers Aboriginal community governments of the neigh- 
bourhood or city-wide varieties. Once these governments are established, they 
will be in a good position to create sector-specific institutions. The council also 
anticipates that Aboriginal community governments may find it useful to link 
together in larger structures embracing an entire region or even the whole coun- 
try. Such structures might play a variety of roles, ranging from providing infor- 
mation to providing a further level of pan-Aboriginal governance. 


Levels of governance 


What is the most desirable level (or levels) for governmental functions? This basic 
question must be considered in relation to the many visions of governance pre- 
sented to us. For example, with territorial approaches, should the main goy- 
ernmental unit be the local community, or should it be the larger nation or treaty 
group? 

Distinctive approaches to this issue, reflecting their particular histories, tra- 
ditions and contemporary circumstances, have been taken by First Nations, Métis 
people and Inuit. For convenience, we deal with each of these groups separately. 
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However, many of the approaches have possible application beyond the groups 
with which they are currently associated. 


First Nations approaches 


First Nations hold differing views regarding the most appropriate level for gov- 
ernmental institutions. These differences are reflected in the varying ways in 
which the term First Nation is used. Sometimes, it is used in a broad sense to 
indicate a body of Indian people whose members have a shared sense of national 
identity based on a common heritage, situation and outlook, including such ele- 
ments as history, language, culture, spirituality, ancestry and homeland. Under 
this usage, a First Nation would often be composed of a number of local com- 
munities living on distinct territorial bases. However, in other instances, the term 
First Nation is used in a narrow sense to identify a single local community of 
Indian people living on its own territorial base, often a reserve governed by the 
Indian Act. 

While many interveners used the term First Nation in the narrower sense, 
others preferred the broader usage, which they considered more inclusive and 
consistent with Aboriginal traditions. The Ontario Native Women's Association 
expressed the following view: 


It is recommended that the definition provided by our elders be uti- 
lized. When they speak of the First Nations in Ontario, they are 
speaking of the Algonquin, Cayuga, Cree, Delaware, Iroquois, Metis, 
Ojibway, Onondaga, Oneida, Seneca and Tuscarora Nations and all 
their peoples. They are not speaking about the reserves or of treaty 
organizations, or any other organization. Their definition is in fact 
independent of the Indian Act and is based on inclusion rather than 


exclusion.”® 


The same broad usage was reflected in the accounts that Aboriginal people 
gave of their nation’s history and identity. For example, Chief Gerald Antoine 
supplied the following description of Dene in his testimony to the Commission: 


The Dene constitute a nation born of a common heritage within a dis- 
tinct territorial land base...and having a distinct culture, including 
laws, beliefs and languages.... Dene land use is based on tradition and 
the technologies and governed by Dene beliefs, customs and laws. 
Chief Gerald Antoine 


Fort Simpson, Northwest Territories 


26 May 1992 


The Commission uses the term First Nation in the broader sense. By 
contrast, we use the terms First Nation community or local community to refer 
to a single community forming part of a First Nation. 
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The basic issue is whether the principal unit of self-determination and self- 
government is the local First Nation community, the First Nation as a whole, 
or some wider grouping. Many interveners maintained that the local commu- 


nity is the principal unit. The Chiefs of Ontario had this to say: 


As an essential component of our relationships, we believe in the pri- 
macy of the individual community as an embodiment of all that 
which a nation stands for, that is, the implementation of its inher- 
ent right of self-government and jurisdiction within the context of 
original nationhood. To us, this is the principle of the primacy of the 
individual First Nation community.” 


Nevertheless, while many interveners maintained that in principle primary 
authority rests with the local community, they also recognized that in practice 
powers and responsibilities would often have to be exercised at higher levels, by 
governmental bodies representing the entire nation, treaty group, region or 
province. The result would be multi-level First Nation governments, in which 
authority spreads upward from the people. This approach is reflected in the fol- 


lowing extracts from the hearings: 


The United Indian Councils’ model recognizes fully autonomous 
individual First Nations and we have nine First Nations that are 
involved in this model. Each one of them will be respected and 
independent of the others on a regular daily basis and we also have 
a regional government for strength, for economies of scale, for shar- 
ing, and for support. 

Cynthia Wesley Esquimaux 


Vice-Chief, United Indian Councils 
Orillia, Ontario, 14 May 1993 


What we have arrived at is that powers should remain with each of 
the band councils and everything that is common....[F]or example, 
health, education, social services, environment and so on, that would 
be a government that would be called the Montagnais government. 
But that Montagnais government or that common government of the 
nine Montagnais communities is a government that would get its 
responsibilities from the band councils....[W]e want power to stay 


as close as possible to the people.... This is what we call self-govern- 
ment. [translation] 


Chief Rémi Kurtness 
Band Council of the Montagnais of Lac-Saint-Jean 
Montreal, Quebec, 26 May 1993 


For some First Nations, this division between local and national or regional 
governments takes a federal or quasi-federal form. For example, the council of 
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the Attikamek Nation in Quebec is a regional organization comprising three dis- 
tinct local communities, each with its own band council. The purpose of the 
Attikamek council is to pursue the common political, social and economic 
goals of the three local communities, arrange for shared services and mount joint 
projects. The Attikamek council offers services to its local communities in such 
areas as public administration, education, social services, community services, 
economic development and forestry. The Attikamek Nation expects that its 
governmental structures will continue to develop along federal lines. As Simon 
Awashish, president of the council of the Attikamek Nation, explained to the 
Commission, 


The structure of the Attikamek government will be both national and 
local; that is to say that certain aspects of its authority will be exer- 
cised at the level of the nation and other aspects of its authority will 
emanate from each of the three communities. [translation] 

Simon Awashish 


President, Attikamek Nation Council 
Manawan, Quebec, 3 December 1992 


Some First Nations see their tribal or national organizations as a senior level 
of government, possessing primary authority to deal with other nations. Others 
envisage First Nations governments organized not only at the level of the com- 
munity, nation, treaty or region but also Canada-wide. The Fort Albany First 
Nation community reported support among its members for an arrangement 
whereby First Nations communities would have primary authority in some 
areas but would conduct governmental activities in accordance with policies and 
euidelines developed by a Canada-wide government or organization such as the 
Assembly of First Nations. 

Multi-level structures of governance are not new to First Nations. Many 
First Nations were traditionally organized in federations and confederacies. The 
Mi’kmagq Nation is an example of a federal-type association. According to the 
accounts of interveners, the most basic unit in the Mi}kmagq Nation was the 
family, which joined together with other families for economic purposes at the 
local or community level — the level of the extended family or clan — in Mikmagq, 
wikamow. At this level, decisions were made concerning internal relations, social 
and seasonal movements, and assignment of community tasks. Leadership was 
provided by an individual sagamaw who worked closely with a council of elders, 
generally composed of the heads of families. 

The next tier of organization occurred at the district or regional level. The 
Mi’kmaq homeland of Mi’kma’ki comprised seven sakamowti, or districts, cov- 
ering parts of present-day Newfoundland, Nova Scotia, New Brunswick, Prince 
Edward Island, St. Pierre and Miquelon, the Gaspé peninsula and the Magdalen 
Islands. The political organization at this level, which included district chiets, 
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made decisions regarding war and peace and also assigned hunting territories to 
the various families living in the district. The highest level of organization was 


the Mi’kmag Nation. 


All of the sakamowti are represented on the Sant’ Mawi’omi, and its 
leadership is made up of three positions: the Kjisakamow, the Grand 
Chief, who is the head of state; the Kjikep’tin, Grand Captain or War 
Chief, is the executive; and the Putu’s is the keeper of the 
Constitution and the rememberer of our treaties. We had full con- 
trol and jurisdiction over our internal affairs, as any national gov- 
ernment would. 

Alex Christmas 


President, Union of Nova Scotia Indians 
Eskasoni, Nova Scotia, 6 May 1992 


This level of government focused on issues affecting the whole nation, includ- 
ing diplomacy and international relations: 


The Grand Council provides an organized structure which maintains 
customs of land tenure, order between members and regulations 
between neighbouring nations and tribes. 

} Chief Geraldine Kelly 


Miawpukek Band, Conne River 
Gander, Newfoundland, 5 November 1992 


Nevertheless, the authority of the higher levels of organization depended on the 
support they received from individual communities: 


The authority of the district and national institutions is required from 

the communities which may be rescinded without notice. This struc- 

ture certainly promoted accountability of those persons appointed as 

leaders of their communities, their districts and their Nation. 

Brenda Gideon Miller 

Listuguj Migmag First Nation 

Restigouche, Quebec, 17 June 1993 
Many other First Nations, such as the Haudenosaunee, the Wabanaki 
and the Siksika, were traditionally organized as confederacies rather than fed- 
erations. [he Haudenosaunee Confederacy, for example, incorporated five dis- 
tinct but linguistically related nations: Mohawk, Onondaga, Oneida, Cayuga and 
Seneca. The covenant circle of wampum represented the fifty chiefs (rotizane- 


son) of the five nations. It also represented the peace, balance and security that 
was achieved through the confederacy: 


Inside of the circle, the circle of fifty chiefs...is our people, and our 
future generations....Inside of the circle is our language and our cul- 
ture, and clans and the ways we organize ourselves politically, and our 
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ceremonies which reflect our spirituality of our cycle of life. A fur- 
ther meaning of the Covenant Circle is that if at any time one of our 
Chiefs or our people chooses to submit to the law of a foreign 
nation, he is no longer part of the Confederacy. 

Elizabeth Beauvais 


Kahnawake, Quebec 
6 May 1993 


Confederacies generally recognized the equality and autonomy of each 
member nation. As such, they constituted international organizations, which 
held shared economic, military and other policies. They were often involved in 
treaty-making processes with other nations, including European nations. 


The Wabanaki Confederacy symbolizes the unity of First Nations. It 
was and continues to be an international forum for...sharing infor- 
mation and creating alliances with other Nations. The Confederacy was 
brought together as an alliance during war as it was in times of peace. 
Brenda Gideon Miller 

Listuguj Mi'gmag First Nation 

Restigouche, Quebec, 17 June 1993 


Métis Nation approaches 


Multi-level governmental structures are a prominent feature of Métis Nation 
political organization. Four levels of political organization are recognized within 
the Métis Nation: local, regional, provincial and national. Although recently the 
main emphasis has been on the last two levels, Métis people also see the local 
and regional levels as necessary to future Métis governments. 

Locally, Métis people envisage governmental institutions organized both 
on and off territorial bases. Territorial governments would exist mainly in the 
northern sectors of the western provinces. Offa land base, Métis locals would 
be the main form of self-governing institution. They would affect only those who 
chose to participate in them. Métis people in Saskatchewan have emphasized 
developing local government in their five-year restructuring process. This process 
is characterized by increased decentralization and accountability, with greater 
involvement of Métis locals in decision making. In Alberta, the Metis Nation 
plans to establish community constituencies as base organizations in a provin- 
cial Métis government. 

Regionally, various forms of political structures are envisaged. The model 
provided by the Alberta Metis Settlements General Council is composed of the 
political leaders of all local settlement councils. The council considers itself an 
example of a successful multi-order political organization. 


The Metis Settlements General Council offers one of the most highly 
developed examples in existence to-date of a federation of aboriginal 
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governments. [he General Council is a working model of a type of 
aboriginal federalism whose operation may provide some useful 
examples for other aboriginal jurisdictions which might be interested 


. . ° ome 10 
in adopting federative political arrangements. " 


Regional or zone councils are also part of the present and future structure of 

Métis government in Alberta. As currently envisaged, representation in provin- 

cial executive bodies, including a Métis cabinet, would be drawn from each of 
six regional zones. 

In recent years, some Métis people have considered transforming their 
provincial associations into governmental bodies based on adapted parliamen- 
tary models. The following excerpt from the Manitoba Metis Federation's case 
study outlines one such approach: 


Metis governance structures would promote Metis rights at the 
provincial and federal level while respecting the autonomy of the 
Metis at the community and regional levels. They could take the form 
of a provincial Metis legislative assembly mandated to enact legisla- 
tion and administrative orders at periodic assemblies and be com- 
prised of Local presidents. A provincial executive council or Cabinet 
elected on a province-wide basis would be empowered to implement 
the legislation through its various departments such as economic 


development, social services, housing, etce 


Governmental structures are also anticipated for the entire Métis Nation. The 
Métis Nation sees itself as a unified political entity, both historically and today. 
The primary role of a Canada-wide Métis Nation government, acting through 
an institution such as a parliament, would be to represent all its citizens on issues 
affecting their collective welfare and to establish national institutions in areas such 
as culture and communications. 


Inuit approaches 


Inuit governmental initiatives feature multi-level structures. It is anticipated that 
the future territorial government of Nunavut will incorporate both community 
governments and advisory regional bodies.'’” Similar arrangements are foresee- 
able in regions of the territorial and provincial north where a significant major- 
ity of inhabitants are Inuit, such as northern Quebec and the western Arctic. 
Inuvialuit of the western Arctic anticipate creating a regional government, 
to be called the Western Arctic District (or Regional) Government, which 
would embrace a number of local community governments.'°’ The govern- 
ment could comprise the four Inuvialuit communities of Holman Island, 
Paulatuk, Sachs Harbour and Tuktoyaktuk, the mixed Inuvialuit-Gwich’in com- 
munities of Aklavik and Inuvik on the Mackenzie Delta, and the predominantly 
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Gwich’in communities of Arctic Red River and Fort McPherson. The inclusion 
of First Nations communities would create a unique pan-Aboriginal form of 
public government. 

The Western Arctic District Government would have representatives from 
each local community, with a few other members elected at large. The district 
governments powers would be limited to those that the local communities, 
through their representatives in the regional assembly, confer on the government. 
The district government’s main task would be to co-ordinate local government 
activities. It would increase efficiency and effectiveness by creating regional 
standards, and it would secure greater control for residents over lands, resources 
and the off-shore. Delivery of services would remain primarily the responsibil- 
ity of local community governments. While this model shares jurisdiction 
between the local community and the district government, the proposed leg- 
islative authority could be exercised by the district only with the consent of the 
local communities. The district government is primarily a vehicle for empow- 
ering local communities. The proposals of many First Nations communities 
assign primacy to the governments that are closest to the people. 

In summary, most Aboriginal peoples contemplate exercising their right 
of self-determination in ways that involve multi-level governments. At the same 
time, many Aboriginal people have concerns about the excessive concentration 
of authority in larger political structures, whether at the level of the nation, treaty 
group, region, province or country. There is a widespread conviction that locally 
important powers and responsibilities should rest with the local community, not 
with government one or more steps removed from the people to be served. This 
conviction raises important issues of principle and policy which we discuss in 
the next section. 


2. TOWARD AN ABORIGINAL 
ORDER OF GOVERNMENT 


2.1 An Overview 


Can the various visions of governance held by Aboriginal peoples in Canada be 
realized today? In our view, the answer is a resounding yes. We believe that the 
right of self-determination and the constitutional right of self-government 
together provide a strong basis for realizing Aboriginal aspirations. In this sec- 
tion, we describe the basic principles that support and guide this important 
process. We also provide some suggestions for implementing self-government. 


Attributes of good government 


To be effective — to make things happen — any government must have three basic 
attributes: legitimacy, power and resources.'™ Legitimacy refers to public con- 
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fidence in and support for the government. Legitimacy depends on factors such 
as the way the structure of government was created, the manner in which lead- 
ers are chosen, and the extent to which the government advances public welfare 
and honours basic human rights. When a government has little legitimacy, 
leaders have to work against public apathy or resistance and expend more power 


and resources to get things done. 


Power is the acknowledged legal capacity to act. It includes legislative 
competence (the authority to make laws), executive capacity to execute the laws 
and carry on public administration, and judicial jurisdiction to resolve dis- 
putes. The power of a government may arise from long-standing custom and 
practice or from more formal sources such as a written constitution, national leg- 
islation and court decisions. Internal legal authority, however, is not always 
enough to make a government effective. Another important factor is the degree 
to which other powerful governments and institutions recognize and accept what 
is done by the government. Claims to sovereignty and other forms of legal 
authority may be of limited use if they are not respected by other governments 
holding greater power and resources. 

Resources consist of the physical means of acting — not only financial, eco- 
nomic and natural resources for security and future growth, but information and 
technology as well as human resources in the form of skilled and healthy people. 
Resources are necessary to exercise governmental power and to satisfy the needs 
and expectations of citizens. Key resource issues include the nature of fiscal and 
trade relationships among governments, which affect the control and adequacy 
of resources. 

A government lacking one or more of these attributes will be hampered in 
its operations. For example, a government that enjoys great legitimacy but has 
insufficient power or resources will be able to accomplish little and will remain 
largely symbolic — especially if it is competing with other political institutions 
that do wield substantial power and resources. By contrast, some governments 
have both power and resources but little legitimacy. To maintain themselves, they 
must rely on manipulation, intimidation and coercion. Where a government has 
some power but is lacking in both resources and legitimacy, it is likely to become 
both oppressive and dependent. To maintain itself, the regime must seek 
resources from other governments. In return, these benefactors become the real 
decision makers, imposing conditions on continued financial support and 
investment. Such dependence makes governments more responsive to their 
external taskmasters than to their own citizens. This in turn erodes whatever legit- 
imacy they originally possessed, accelerating the need for repressive domestic 
measures. 

Aboriginal governments in Canada often lack all three attributes necessary 
to be effective. First, the legitimacy of some of these governments is weak 
because they evolved from federally imposed institutions and historically have 
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been unable to satisfy many basic needs of their citizens, in part because of deficits 
in power and resources. Sometimes these governments have also failed to embody 
such basic Aboriginal values as consensus, harmony, respect for individuality and 
egalitarianism. Second, current Aboriginal governments have far less power 
than their provincial, territorial and federal counterparts. What power they 
possess is frequently insecure and depends mainly on federal legislation or even 
ministerial approval. Third, Aboriginal governments generally lack a sufficient 
tax and resource base and are highly dependent on federal funding for their basic 
operations. This funding has often been conditional, discretionary and unpre- 
dictable, fluctuating substantially over time. 

What remedies do we see for these deficiencies? First, to put in place fully 
legitimate governments, Aboriginal peoples must have the freedom, time, encour- 
agement and resources to design their own political institutions, through inclu- 
sive processes that involve consensus building at the grassroots level. Popular 
control of the process of constitution building is much more important than the 
technical virtuosity of the final product. In other words, Aboriginal peoples have 
the right of self-determination and now require the means to implement this right. 

Second, to possess sufficient power, Aboriginal governments must have a 
secure place in the constitution of Canada, one that puts them on a par with the 
provincial and federal governments and does not depend on federal legislation 
or court decisions. The effectiveness of Aboriginal governments will depend on 
their ability to devote their energies to improving the welfare of their con- 
stituents rather than continuously asserting, defending and redefining their 
legal status. In other words, Aboriginal peoples’ right of self-government must 
be recognized. 

Finally, Aboriginal peoples must have adequate collective wealth of their 
own, in the form of land and access to natural resources, to minimize dependence 
on external funding and the political constraints that accompany it. No 
Aboriginal government, regardless of the quality and ideals of its personnel, can 
be fully accountable to its citizens if its basic operations are paid for by the fed- 
eral government. 

These three themes, among others, are discussed in the remainder of this 
chapter. First, we deal with the right of self-determination. Then, we consider the 
constitutional right of self-government under section 35 of the Constitution Act, 
1.982, Later in the chapter we discuss financial capacity. (Economic autonomy is 


discussed in Chapters 4 and 5.) 


Self-determination and self-government: overview 


In this section we discuss the relationship between the principles of self-deter- 
mination and self-government and Aboriginal peoples, their governments and 
the evolution of Canada’s constitution. The right of self-determination is vested 
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in all the Aboriginal peoples of Canada, including First Nations, Inuit and 
Métis. It is founded in emerging norms of international law and basic princi- 
ples of public morality. Self-determination entitles Aboriginal peoples to nego- 
tiate the terms of their relationship with Canada and to establish governmental 
structures that they consider appropriate for their needs. 

Aboriginal peoples are not racial groups; they are organic political and cul- 
tural entities. Although contemporary Aboriginal peoples stem historically from 
the original peoples of North America, they often have mixed genetic heritages 
and include individuals of varied ancestries. As organic political entities, they have 
the capacity to evolve over time and change in their internal composition. 

The Commission considers the right of self-determination to be vested in 
Aboriginal nations rather than small local communities. By Aboriginal nation, 
we mean a sizeable body of Aboriginal people with a shared sense of national 
identity that constitutes the predominant population in a certain territory or 
group of territories. There are 60 to 80 historically based nations in Canada at 
present, comprising a thousand or so local Aboriginal communities. 

Aboriginal peoples are entitled to identify their own national units for pur- 
poses of exercising the right of self-determination. For an Aboriginal nation to 
exercise the right of self-determination, it does not have to be recognized as a 
nation by the federal government or by provincial governments. Nevertheless, 
unless other Canadian governments are prepared to acknowledge the existence 
of Aboriginal nations and to negotiate with them, such nations may find it dif- 
ficult to exercise their rights effectively, so in practice there is a need for the fed- 
eral and provincial governments actively to acknowledge the existence of the 
various Aboriginal nations in Canada and to negotiate with them to implement 
their right of self-determination. 

Self-determination is the starting point for Aboriginal initiatives in gover- 
nance but it is not the only possible basis for such initiatives. As a matter of 
Canadian constitutional law, Aboriginal peoples also have the inherent right of 
self-government within Canada. This right stems from the original status of 
Aboriginal peoples as independent and sovereign nations in the territories they 
occupied. This status was recognized and recast in the numerous treaties, alliances 
and other relations maintained with the incoming French and British Crowns. 
This extensive practice gave rise to a body of intersocietal customary law that was 
common to the parties and eventually became part of the law of Canada. 

In our view, the inherent right of Aboriginal self-government was recog- 
nized and affirmed in section 35(1) of the Constitution Act, 1982s an Aboriginal 
and treaty right. The inherent right is now entrenched in the Canadian consti- 
tution, therefore, and provides a basis for Aboriginal governments to function 
as one of three distinct orders of government in Canada. 

The constitutional right of self-government does not supersede the right 
of self-determination or take precedence over it. Rather, the constitutional right 
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of self-government is available to Aboriginal peoples who wish to take advantage 
of it, in addition to their right of self-determination, treaty rights, and any 
other rights that they currently enjoy or negotiate in the future. The constitu- 
tional right of self-government is one of a range of voluntary options available 
to Aboriginal peoples. 

Generally, the sphere of inherent Aboriginal jurisdiction under section 
35(1) of the Constitution Act, 1982 comprises all matters relating to the good gov- 
ernment and welfare of Aboriginal peoples and their territories. This sphere of 
inherent jurisdiction is divided into two sectors: a core and a periphery. 

In our opinion, the core of Aboriginal jurisdiction includes all matters that 
(1) are vital to the life and welfare of a particular Aboriginal people, its culture 
and identity; (2) do not have a major impact on adjacent jurisdictions; and (3) 
are not otherwise the object of transcendent federal or provincial concern. An 
Aboriginal group has the right to exercise authority and legislate at its own ini- 
tiative, without the need to conclude self-government treaties or agreements with 
the Crown. 

The periphery of Aboriginal jurisdiction comprises the remainder of the 
sphere of inherent Aboriginal jurisdiction. It includes matters that have a major 
impact on adjacent jurisdictions or that attract transcendent federal or provin- 
cial concern. Such matters require substantial co-ordination among Aboriginal, 
federal and provincial governments. In our view, an Aboriginal group cannot leg- 
islate at its own initiative in this area until a self-government treaty or agreement 
has been concluded with the Crown. 

When an Aboriginal government passes legislation regarding a subject 
that falls within the core jurisdiction, any inconsistent federal or provincial leg- 
islation is automatically displaced. An Aboriginal government may thus expand, 
contract or vary its exclusive range of operations to match its needs and cir- 
cumstances. Where there is no inconsistent Aboriginal legislation in a core area 
of jurisdiction, federal and provincial laws continue to apply within their respec- 
tive areas of legislative jurisdiction. 

When a federal law and an Aboriginal law conflict, sometimes the federal 
law may take precedence over the Aboriginal law. However, for this to happen, 
the federal law must meet the strict standard laid down by the Supreme Court 
of Canada in the Sparrow decision. Under this standard, the law must serve a 
compelling and substantial federal objective and be consistent with the Crown's 
basic fiduciary responsibilities to Aboriginal peoples.'”” 

In relation to matters on the periphery of Aboriginal jurisdiction, a self- 
government treaty or agreement Is needed to settle the jurisdictional overlap 
between an Aboriginal government and the federal and provincial governments. 
This treaty must specify which areas of jurisdiction are exclusive and which are 
concurrent: in the latter case, the treaty must specify which legislation will pre- 
vail if a conflict arises. Until such an agreement is concluded, Aboriginal juris- 
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diction on the periphery remains in abeyance, and federal and provincial laws 
continue to apply within their respective areas of legislative jurisdiction. A 
treaty dealing with the inherent right of self-government gives rise to treaty rights 
under section 35(1) of the Constitution Act, 1982 and thus becomes constitu- 
tionally entrenched. Even when a self-government agreement does not itself con- 
stitute a treaty, rights articulated in it may nevertheless become constitutionally 
entrenched. 

In our view, the Canadian Charter of Rights and Freedoms applies to 
Aboriginal governments and regulates relations with individuals within their 
jurisdiction. However, under section 25, the Charter must be interpreted flex- 
ibly to account for the distinctive philosophies, traditions and cultural practices 
of Aboriginal peoples. Moreover, under section 33, Aboriginal nations can pass 
notwithstanding clauses that suspend the operation of certain Charter sections 
for a period. At the same time, sections 28 and 35(4) of the Constitution Act, 
1982 ensure that Aboriginal women and men are in all cases guaranteed equal 
access to the inherent right of self-government and are entitled to equal treat- 
ment by their governments. 

Only nations can exercise the full range of governmental powers available 
in the core areas of Aboriginal jurisdiction; nations alone have the power to con- 
clude self-government treaties or agreements regarding matters falling within the 
periphery. The constitutional right of self-government is vested in the peoples who 
make up Aboriginal nations, not in local communities. Nevertheless, local com- 
munities of Aboriginal people, including communities in urban areas, have access 
to inherent governmental powers if they join together in their national units and 
draft a constitution allocating powers between the national and local levels. 

Under section 35 of the Constitution Act, 1982, an Aboriginal nation has 
the right to determine which individuals belong to the nation. However, this 
right is subject to two limitations. First, it cannot be exercised in a manner that 
is discriminatory toward women or men. Second, it cannot specify a minimum 
‘blood quantum’ as a general prerequisite for citizenship. Modern Aboriginal 
nations, like other nations in the world today, represent a mixture of genetic her- 
itages. Their identity lies in their collective life, their history, ancestry, culture, 
values, traditions and ties to the land, rather than in their race. 

Overall, the enactment of section 35 of the Constitution Act, 1982 has had 
far-reaching significance. It confirms the status of Aboriginal peoples as equal 
partners in the complex federal arrangements that constitute Canada. It provides 
the basis for recognizing Aboriginal governments as constituting one of three 
orders of government in Canada: Aboriginal, provincial and federal. These gov- 
crnments are sovereign within their several spheres and hold their powers by 
virtue of their inherent status rather than by delegation. In other words, they 


share the sovereign powers of Canada, powers that represent a pooling of exist- 
ing sovereignties. 
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Aboriginal peoples also have a special relationship with the Canadian 
Crown, which the courts have described as sui generis or one of a kind. This rela- 
tionship traces its origins to the treaties and other links formed over the centuries 
and to the intersocietal law and custom that underpinned them. Because of this 
relationship, the Crown acts as the protector of the sovereignty of Aboriginal peo- 
ples within Canada and as guarantor of their Aboriginal and treaty rights. This 
fiduciary relationship is a fundamental feature of the constitution of Canada. 


2.2 Self-Determination 


International human rights law 


In our view, the Aboriginal peoples of Canada possess the right of self-determi- 
nation.'”° This right is grounded in emerging norms of international law and 
basic principles of public morality. 

Canada has played an important role in articulating international human 
rights standards. It is a signatory to a number of international human rights 
instruments, including the Charter of the United Nations which includes the 
Universal Declaration of Human Rights; the International Covenant on Civil 
and Political Rights; and the International Covenant on Economic, Social and 
Cultural Rights. Yet the historical process by which Canada was formed involved 
a denial of the right of its first peoples to self-determination. The process was 
tainted by widespread misrepresentation, fraud and outright coercion as well as 
by broken promises, dispossession and exclusion. There is now a basic and 
pressing need for Aboriginal peoples to be able to negotiate freely the terms of 
their continuing relationship with Canada and to establish governmental struc- 
tures that are in keeping with their aspirations and traditions. 

The problem with international law instruments is their implementation 
and enforcement within the states that become parties to them. Paul Sieghart 
explains: 


Regrettably, states differ a great deal in the ‘good faith’ with which 
they perform their international legal obligations in the field of 
human rights. A few are excellent, and will not even ratify such a 
treaty until after they have passed all the necessary legislation, and 
made all the other necessary internal arrangements, to ensure that 
they will comply fully as soon as they become bound. At the oppo- 
site extreme, there are states which adhere to every treaty in sight, and 
then do nothing at all towards performing their legally binding 


: 10 
promises. d 


Because of the fundamental proposition of law that a right without a 
remedy is meaningless, international human rights instruments generally have 
to be supported by domestic legislation in countries that sign them. If no such 
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domestic legislation is passed, the fact that a particular country is a signatory does 
not, of itself, entitle a citizen to take action against the state in its domestic courts, 
even if the state has violated its undertakings in an international convention or 
covenant to which it is a party. This does not mean that international instruments 
are of no help to the citizen. They have significant interpretive value in situa- 
tions where a case against the state is founded on violation of domestic human 
rights legislation such as the Canadian Charter of Rights and Freedoms. Justice 
Linden made this point in relation to the International Covenant on Civil and 
Political Rights, which protects the right of all peoples to self-determination, 
including the right freely to determine their political status and to pursue their 
economic, social and cultural development. 


On May 19, 1976 Canada acceded to the United Nations Covenant 
on Civil and Political Rights...no Canadian legislation has been 
passed which expressly implements the covenant... The covenant 
may, however, be used to assist a court to interpret ambiguous pro- 
visions of a domestic statute...provided that the domestic statute 
does not contain express provisions contrary to or inconsistent with 
the covenant.... This rule of construction is based on the presump- 
tion that Parliament does not intend to act in violation of Canada’s 


international obligations. ue 


Each state is expected, and in some cases obliged, to establish its own system for 
enforcing its international commitments in a manner compatible with its own 
constitution and legal system. 

If the domestic law of the signatory state provides no enforcement system, 
there may be recourse to international law forums that entertain complaints from 
disaffected states and citizens, investigate them, and make reports and recom- 
mendations. This is all they can do, however; they have no enforcement powers 
within individual nation-states. 

The International Covenant on Economic, Social and Cultural Rights, to 
which Canada is a signatory, affirms the right of all human beings to, among 
other things, gainful employment and an adequate standard of living, protec- 
tion and support for the family, health and education, and the conservation and 
development of their cultures. However, the obligations of signatory states 


under the covenant are not absolute. They are relative and progressive. Article 
2 reads: 


Each State Party to the present Covenant undertakes to take steps, 
individually and through international assistance and co-operation, 
especially economic and technical, to the maximum of its available 
resources, with a view to achieving progressively the full realization 
of the rights recognized in the present covenant by all appropriate 
means, including particularly the adoption of legislative measures.!” 
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The one requirement stated in Article 2 is that there be no discrimination by a 
state in the discharge of its obligations under the covenant; whatever it does, for 
example, in the field of health or education, it must do for the benefit of all its 
citizens, not just for some. 

Preventing discrimination against Indigenous peoples became a focus of 
United Nations attention in the 1960s and 1970s following major studies in a 
number of countries. In 1982, the United Nations established the Working 
Group on Indigenous Populations under the aegis of the International Labour 
Organisation (ILO), the UN agency whose primary concern is social justice. Five 
non-governmental organizations participate in a continuing forum at the annual 
meetings of the Working Group on Indigenous Populations. They are the World 
Council of Indigenous Peoples, the International Indian Treaty Council, the 
Indian Law Resource Centre, the Inuit Circumpolar Conference, and a recently 
formed body representing four First Nations groups in the United States and 
Canada, the Four Directions Council. 

The working group has drawn up a Draft Declaration on the Rights of 
Indigenous Peoples, which recognizes the right of Indigenous peoples to self- 
determination. This draft declaration is now being considered by the UN Sub- 
Commission on Prevention of Discrimination and Protection of Minorities.'' 
Its preamble affirms that Indigenous peoples are equal in dignity and rights to 
all other peoples. It notes that Indigenous peoples have been deprived of their 
human rights and fundamental freedoms, resulting in colonization and the dis- 
possession of their lands, territories and resources. The preamble recognizes 
that Indigenous peoples have the right freely to determine their relationships with 
states in a spirit of coexistence, mutual benefit and full respect. In light of these 
and other considerations, Article 3 of the draft declaration states: 


Indigenous peoples have the right of self-determination. By virtue of 
that right they freely determine their political status and freely pursue 
their economic, social and cultural development. 


The basis and scope of the indigenous right of self-determination are 
explained by Erica-Irene Daes, who chairs the Working Group on Indigenous 
Populations, in an explanatory note concerning the draft declaration. 


With.few exceptions, indigenous peoples were never a part of State- 
building. They did not have an opportunity to participate in design- 
ing the modern constitutions of the States in which they live, or to 
share, in any meaningful way, in national decision-making. In some 
countries they have been excluded by law or by force, but in many 
countries...they have been separated by language, poverty, misery, and 
the prejudices of their non-indigenous neighbours. Whatever the 
reason, indigenous peoples in most countries have never been, and 
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are not now, full partners in the political process and lack others’ abil- 
ity to use democratic means to defend their fundamental rights and 


freedoms.'! 


How should the international community respond to this situation in 
which Indigenous peoples lack effective partnership in the governments of exist- 
ing states? The most appropriate response, writes Daes, is to recognize that 
Indigenous peoples have the right of self-determination. This means, as she 


explains, 


[T]he existing State has the duty to accommodate the aspirations of 
indigenous peoples through constitutional reforms designed to share 
power democratically. It also means that indigenous peoples have the 
duty to try to reach an agreement, in good faith, on sharing power 
within the existing State, and to exercise their right to self-determi- 
nation by this means and other peaceful ways, to the extent possible. 


In other words, the right of self-determination should ordinarily be interpreted 
as entitling Indigenous peoples to negotiate freely their status and mode of rep- 
resentation within existing states. It does not, in Daes’ view, normally give rise 
to a right of secession. 


Once an independent State has been established and recognized, its 
constituent peoples must try to express their aspirations through the 
national political system, and not through the creation of new States. 
This requirement continues unless the national political system 
becomes so exclusive and non-democratic that it no longer can be 
said to be “representing the whole people”. 


The declaration on the rights of Indigenous peoples is still in draft form. 
It will probably undergo changes after further deliberation on its terms within 
the United Nations. Nevertheless, we consider that Article 3, understood in the 
light of Daes’ remarks, expresses the basic sense of emerging international norms 
relating to Indigenous peoples. 

The right of self-determination is held by all the Aboriginal peoples of 
Canada, including First Nations, Inuit and Métis people. It gives Aboriginal peo- 
ples the right to opt for a large variety of governmental arrangements within 
Canada, including some that involve a high degree of sovereignty. However, it 
does not entitle Aboriginal peoples to secede or form independent states, except 
in the case of grave oppression or a total disintegration of the Canadian state. 

The right of self-determination gives Aboriginal peoples the right to ini- 
tiate changes in their governmental arrangements within Canada and to imple- 
ment such reforms by negotiations and agreements with other Canadian 
governments, which have the duty to negotiate in good faith and in light of fidu- 
ciary obligations owed by the Crown to Aboriginal peoples. Any reforms must 
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be approved by the Aboriginal people concerned through a democratic process, 
ordinarily involving a referendum. Where these reforms necessitate alterations 
in the Canadian constitution, they must be implemented through the normal 
amending procedures laid out in the Constitution Act, 1982. 

Canada has not yet become a signatory to the International Labour 
Organisation Convention No. 169 on Indigenous Peoples, an important inter- 
national agreement that came into force in 1991 and that eight states have already 
ratified. The convention deals with such sensitive subjects as the ownership of 
traditional Aboriginal lands, the ownership of reserve lands, customary penal jus- 
tice issues, and the funding of Aboriginal educational institutions, subjects that 
fall within both federal and provincial jurisdiction. It also contains a general over- 
ride clause stating that implementation measures must be determined “in a flex- 
ible manner having regard to the conditions characteristic of each country”.'” 

The practice in Canada has been to sign such a convention only if all the 
provinces agree and undertake to implement the convention requirements per- 
taining to their respective jurisdictions. It will be necessary, therefore, for the fed- 
eral government to consult with the provinces as well as with Aboriginal peoples 
before signing the convention. In our view, however, Canada should proceed 
expeditiously to complete these consultations and sign the convention, partic- 
ularly in light of the override clause. 

There is no doubt that the international enforcement machinery of inter- 
national human rights is extremely weak. Unless nation-states that have made 
a commitment to international human rights enact appropriate domestic legis- 
lation, they can ignore their commitment with impunity, at least regarding 
their own citizens. A strong argument can be made, however, that the fiduciary 
obligations owed by Canadian governments to protect the rights of the 
Aboriginal peoples of Canada requires the enactment of such domestic legisla- 
tion. How can Canada undertake to achieve the full realization of Aboriginal peo- 
ples rights under the economic, social and cultural rights covenant “by all 
appropriate means, including particularly the adoption of legislative measures” 
and then, as a fiduciary, fail to do the very thing required to give Aboriginal peo- 


ples recourse in its own courts? 


CONCLUSIONS 


1. The Commission thus concludes that the right of self-determination 1s 
vested in all the Aboriginal peoples of Canada, including First Nations, Inuit and 
Métis peoples. The right finds its foundation in emerging norms of international 
law and basic principles of public morality. By virtue of this right, Aboriginal peo- 
ples are entitled to negotiate freely the terms of their relationship with Canada 
and to establish governmental structures that they consider appropriate for 
their needs. 


wis, 
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2. When exercised by Aboriginal peoples within the context of the Canadian 
federation, the right of self-determination does not ordinarily give rise to a 
right of secession, except in the case of grave oppression or disintegration of the 


Canadian state. 


RECOMMENDATION 


The Commission recommends that 


Self-Determination 2.3.1 
and International The government of Canada take the following actions: 


Law 


(a) 


(b) 


(c) 


(d) 


(e) 


enact legislation affirming the obligations it has assumed 
under international human rights instruments to which it 
is a signatory in so far as these obligations pertain to the 
Aboriginal peoples of Canada; 

recognize that its fiduciary relationship with Aboriginal 
peoples requires it to enact legislation to give Aboriginal 
peoples access to a remedy in Canadian courts for breach 
of Canada’s international commitments to them; 
expressly provide in such legislation that resort may be 
had in Canada’s courts to international human rights 
instruments as an aid to the interpretation of the Canadian 
Charter of Rights and Freedoms and other Canadian law 
affecting Aboriginal peoples; 

commence consultations with provincial governments with 
the objective of ratifying and implementing International 
Labour Organisation Convention No. 169 on Indigenous 
Peoples, which came into force in 1991; 

support the Draft Declaration of the Rights of Indigenous 
Peoples of 1993, as it is being considered by the United 


Nations; 


immediately initiate planning, with Aboriginal peoples, 
to celebrate the International Decade of Indigenous Peoples 
and, as part of the events, initiate a program for interna- 
tional exchanges between Indigenous peoples in Canada 
and elsewhere. 


Self-determination and self-government 


It is important to distinguish between self-determination and self-government. 
Although closely related, the two concepts are distinct and involve different prac- 
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tical consequences. Self-determination refers to the right of an Aboriginal nation 
to choose how it will be governed — whether, for example, it should adopt sepa- 
rate governmental institutions or join in public governments that embrace 
Aboriginal and non-Aboriginal people alike. Self-government, by contrast, is one 
natural outcome of the exercise of the right of self-determination and refers to the 
right of peoples to exercise political autonomy. Self-determination refers to the col- 
lective power of choice; self-government is one possible result of that choice. 

Some examples may clarify the distinction. Perhaps the most likely situa- 
tion will be where a single Aboriginal nation exercises its right of self-determi- 
nation in favour of autonomous self-government within its own territory. It 
would create its own institutions of government, enact and administer its own 
laws, create its own policies, and provide programs and services to its own 
members. It would have exercised its right of self-determination in favour of 
autonomous Aboriginal nation government. 

Other sorts of cases may arise where several distinct Aboriginal nations live 
alongside one another, each with the right of self-determination. At some point, 
these nations may decide to set up a confederal form of Aboriginal government. 
Each nation holds a referendum in which the proposed arrangements are 
approved by the voters. As a result, a new confederal government is created that 
embraces all the nations concerned and allows for powers to be exercised at a vari- 
ety of levels, including the local community, the nation and the confederation 
as a whole. In this case, each participating nation exercised its right of self-deter- 
mination in agreeing to the new confederal arrangements. Under these arrange- 
ments, the confederated group as a whole exercises a collective right of 
self-government on behalf of the several participating nations. 

Consider another example. An Aboriginal nation forms the majority of 
inhabitants in a region with a population of both Aboriginal and non-Aboriginal 
people. The Aboriginal nation decides by way of referendum to support the cre- 
ation of a new public government that embraces all the residents of the region. 
In making this decision, the Aboriginal nation exercises its right of self-deter- 
mination. The new structures of public government are formed as a result of this 
decision, and they constitute the mode by which the Aboriginal nation has 
chosen to be governed. 

The distinction between self-determination and self-government has an 
important practical consequence. In our view, an Aboriginal group’s right of self- 
determination is not exhausted for all time when it agrees to a particular gov- 
ernmental structure. Circumstances can change in ways that affect the justness 
or viability of the original arrangement. The other parties to an agreement may 
fail to fulfil their side of the bargain in some fundamental way. In such a case, 
the group may be entitled to exercise its right of self-determination afresh and 
opt for governmental arrangements that better meet its needs and aspirations. 
Generally speaking, however, an exercise of the right of self-determination that 
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has serious implications for other governments and people should not be 
retracted lightly. 

For example, it could be argued that the Métis Nation of Red River exer- 
cised a right of self-determination when it participated in creating the province 
of Manitoba in 1870. It does not follow, however, that the Métis Nation’s right 
of self-determination was exhausted by this action. In our view, the arrangement 
made in 1870 was gravely compromised by the subsequent process that effec- 
tively deprived Métis people of their land rights. Therefore, the right of self-deter- 
mination continues to exist and may be exercised today in a manner that suits 
the changed circumstances of the Métis Nation. | 

Another example: Inuit of the eastern sector of the Northwest Territories 
have recently exercised their right of self-determination in deciding to establish 
a public government in the new territory of Nunavut. That decision was influ- 
enced in part by the fact that Inuit form a considerable majority of the area's res- 
idents and so are in a good position to protect their culture, language and 
communal interests through institutions of public government. However, should 
conditions in the territory change significantly (for example, a large influx of non- 
Aboriginal people), Inuit could review their earlier decision and negotiate alter- 
native governmental arrangements. 


Aboriginal peoples: political groups, not racial minorities 


For purposes of self-determination, Aboriginal peoples should be seen as organic 
political and cultural entities, not groups of individuals united by racial char- 
acteristics.’ 


One of the greatest barriers standing in the way of creating new and 
legitimate institutions of self-government is the notion that 
Aboriginal people constitute a “disadvantaged racial minority’....Only 
when Aboriginal peoples are viewed, not as “races” within the bound- 
aries of a legitimate state, but as distinct political communities with 
recognizable claims for collective rights, will there be a first and 
meaningful step towards responding to Aboriginal peoples’ chal- 
lenge to achieve self-government.'™ 


As the Inuit Tapirisat of Canada observes, 


It is not our race in the sense of our physical appearance that binds 
Inuit together, but rather our culture, our language, our homelands, 
our society, our laws and our values that make us a people. Our 
humanity has a collective expression, and to deny us that recognition 


as a people is to deny us recognition as equal members of the human 
family.'”” 
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Of course, not every group that proclaims itself Aboriginal automatically 
qualifies for that status. A group must have sufficient historical continuity with 
the peoples who originally inhabited the continent before extensive European 
settlement took place in the area. That continuity can be established in various 
ways. While the predominant ancestry of group members is clearly a relevant 
consideration, it must be weighed alongside other factors such as the group's tra- 
ditions, political consciousness, laws, language, spirituality and ties to the land. 
No single factor is decisive; it is the overall pattern of characteristics that mat- 
ters. In particular, for a group to qualify as Aboriginal, it does not have to be com- 
posed of individuals with a certain quantum of supposed Aboriginal blood.'!° 
(This subject is discussed later, in relation to citizenship.) 

A group has to show historical continuity with the peoples originally 
inhabiting a certain area only before extensive European settlement took place, 
not before European contact. This criterion recognizes the fact that, in some parts 
of Canada, relations existed between Indigenous peoples and newcomers for long 
periods before a substantial influx of settlers occurred. As a result, there was a 
blending of cultural and genetic heritages. In western Canada, for example, close 
ties developed between Indigenous peoples and Europeans in the course of the 
fur trade, ties that were consolidated during the seventeenth and eighteenth cen- 
turies, long before the advent of extensive settlement. These relations led to sig- 
nificant changes in the culture and make-up of many Aboriginal groups and their 
European partners. In particular, they gave rise to an entirely new Aboriginal 
people, the Métis Nation of Red River, who have played a prominent role in the 
history of western Canada and the evolution of the Canadian federation. 


CONCLUSION 


3. Aboriginal peoples are not racial groups; rather they are organic political and 
cultural entities. Although contemporary Aboriginal groups stem historically 
from the original peoples of North America, they often have mixed genetic her- 
itages and include individuals of varied ancestry. As organic political entities, they 
have the capacity to evolve over time and change in their internal composition. 


The Aboriginal nation as the vehicle for 

self-determination 

Which Aboriginal groups hold the right of self-determination? Is the right 
vested in small local communities of Aboriginal people, many numbering fewer 


than several hundred individuals? Were this the case, a village community would 
be entitled to opt for the status of an autonomous governmental unit on a par 
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with large-scale Aboriginal groups and the federal and provincial governments. 
In our opinion, this would distort the right of self-determination, which as a 
matter of international law is vested in ‘peoples’. Whatever the more general 
meaning of that term, we consider that it refers to what we will call ‘Aboriginal 
nations’. 

We use the term nations rather than peoples to avoid possible confusion. 
Section 35(2) of the Constitution Act, 1982 speaks of the Aboriginal peoples of 
Canada as including three groups: “the Indian, Inuit and Métis peoples of 
Canada”. While it is possible that all Inuit, for example, constitute an Aboriginal 
people of Canada with a right of self-determination, we also consider that cer- 
tain Inuit sub-groups clearly qualify for that status as well. The same observa- 
tion holds true of certain sub-groups within First Nations and Métis peoples. In 
other words, the three Aboriginal peoples identified in section 35(2) encompass 
nations that also hold the right of self-determination. 

As understood here, an Aboriginal nation is a sizeable body of Aboriginal 
people with a shared sense of national identity that constitutes the predominant 
population in a certain territory or collection of territories. There are three ele- 
ments in this definition: collective sense of identity; size as a measure of capac- 
ity; and territorial predominance. 

The first element, a collective sense of identity, can be based on a variety of 
factors. It is usually grounded in a common heritage, which comprises such ele- 
ments as a common history, language, culture, traditions, political consciousness, 
laws, governmental structures, spirituality, ancestry, homeland or adherence to a 
particular treaty. Aboriginal groups sharing a common heritage constitute what 
can be described as historical nations, because the factors that unite them have deep 
roots in the past. Such groups as the Huron, the Mohawk, the Nisga’a, the Haida 
and the Métis of Red River, among others, are examples. However, historical 
nations are not the only groups capable of holding a right of self-determination. 
In other cases, a sense of national identity may flow less from a common heritage 
than from a shared contemporary situation and outlook, involving such factors 
as similar background and historical experience, geographical proximity and the 
resolve to pursue a common destiny through joint governmental arrangements. 
Because of these considerations, certain emerging nations may take their place 
alongside historical nations as holders of the right of self-determination. 

Not all nations fall neatly into one category or the other. There are a 
number of intermediate cases. Many Aboriginal peoples that once constituted 
historical nations were fragmented and dispersed during the nineteenth century, 
under the impact of colonialism and governmental policies, so that their sense 
of common identity was weakened and their internal political ties impaired. In 
our view, there is a pressing need for nations of this kind to reconstitute them- 
selves as modern political units. Only in this way can they act effectively to pro- 
tect and develop their distinctive languages, cultures and traditions. 
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This process of reconstitution must be an open and inclusive one that does 
not shut out people by reference to overly restrictive or irrelevant criteria. An 
Aboriginal group that restricts its membership on an unprincipled or arbitrary 
basis cannot qualify for the right of self-determination. (Citizenship in Aboriginal 
nations is discussed later in this chapter.) 

The second element in our definition relates to the size and overall capac- 
ity of a group. For a body of Aboriginal people to constitute a nation, it must 
be large enough to assume the powers and responsibilities that potentially flow 
from the right of self-determination. This right enables an Aboriginal people to 
opt to govern itself as an autonomous unit within the Canadian federation, with 
an extensive range of powers. Generally, the right cannot be vested in small local 
communities that are incapable of exercising the powers and fulfilling the 
responsibilities of an autonomous governmental unit. Ordinarily, an Aboriginal 
nation should comprise at least several thousand people, given the range of 
modern governmental responsibilities and the need to supply equivalent levels 
of services and to co-ordinate policies with other governments. Nevertheless, this 
criterion must be applied in a manner that takes account of the differing situa- 
tions of Aboriginal peoples. For example, some Aboriginal nations, such as the 
Huron and the Sarcee, are centred in a single community or band and clearly 
do not have to join with other nations to exercise their right of self-determina- 
tion. Other historical Aboriginal nations are dispersed over large areas, sometimes 
spanning several provinces, which makes reunification of the entire nation dif- 
ficult, at least in the immediate future. 

Local communities within an Aboriginal nation have to join together to 
exercise the right of self-determination. This process need not result in a melt- 
ing pot. To the contrary, it would be natural for a reconstituted Aboriginal nation 
to adopt a federal style of constitution that ensures that a considerable measure 
of authority rests with local communities. 

The third element in our definition relates to territorial predominance. 
Under this criterion, to hold a right of self-determination an Aboriginal group 
must constitute a majority of the permanent population in a certain territory or 
collection of territories. A group must have a geographical base. In using this term, 
we do not imply that the Aboriginal group must have exclusive or special land 
rights in the territory or territories in question; it is sufficient if the Aboriginal 
group constitutes a majority of the permanent population. The right of self- 
determination does not vest in a group whose entire membership is scattered as 
a minority throughout the general population and as such lacks any geographi- 
cal base of its own. However, the fact that many or even most members of an 
Aboriginal nation are dispersed in urban settings does not mean that the nation 
as a whole lacks a right of self-determination. So long as the nation has a geo- 
graphical base, it can exercise its right in a way that includes the entire member- 
ship of the nation. For example, the fact that many Métis people live in urban 
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settings does not deprive the Métis Nation of its right of self-determination, 
because the nation has geographical bases where it is the predominant population. 

By contrast, a group of Aboriginal people living dispersed in Toronto or 
Vancouver does not possess its own right of self-determination, because the group 
does not constitute the majority population there. Of course, many Aboriginal 
individuals living in urban settings are members of Aboriginal nations that have 
their own geographical bases and rights of self-determination. For example, 
many Aboriginal people living in Halifax belong to the Mi kmaq Nation, which 
has a geographical base and qualifies for the right of self-determination. If those 
individuals are recognized members of the Mi’ kmag Nation, they can partici- 
pate in the nation’s exercise of its right of self-determination. Unaffiliated 
Aboriginal people living in Halifax, however, do not have a right of self-deter- 
mination of their own. 

It is not necessary for an Aboriginal nation to live on a single contiguous 
territory to qualify for the right of self-determination. A geographical base may 
consist of a number of distinct territories, in each of which the members of the 
Aboriginal nation form a majority of the population. In cases where an 
Aboriginal nation is composed of a number of local communities in separate 
locations, those communities normally have to join together to exercise their right 
of self-determination as a national unit. 


RECOMMENDATION 


The Commission recommends that 


Government 2.3.2 
Recognition of All 


Self-Determination 


governments in Canada recognize that Aboriginal peoples 
are nations vested with the right of self-determination. 


Our definition of nation is a flexible one that can apply to a wide range 
of cases. These include 


* a First Nation people with a common historical heritage living on a single 
territorial base; 

° a First Nation people with a common historical heritage living on several dis- 
tinct territories, whether within a single province or one of the northern ter- 
ritories or spread over several provinces or northern territories; 

* a group composed of all or most First Nations communities in a single 
region, northern territory or province; 


a group comprising First Nations communities belonging to a particular 
treaty group; 
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* a group composed of all or most Inuit communities in a single region, 
northern territory or province; 

° a group comprising all or most Métis communities in a single province or 
northern territory, or several provinces or northern territories. 


This list does not, of course, represent all the possibilities. However, it indi- 
cates the large variety of groups that would be capable of constituting a nation 
for purposes of self-determination. It should also be remembered that a number 
of distinct Aboriginal nations may exercise their individual rights of self-deter- 
mination by establishing a confederacy with common governmental institutions. 

In practical terms, how many Aboriginal nations do we envisage? While 
the precise number will vary depending on how Aboriginal peoples decide to 
organize their affairs, we can establish some rough baselines. At the time of the 
first European contact, there were between 50 and 60 Aboriginal nations inhab- 
iting the territories now making up Canada. Currently, the number of histori- 
cally based nations is somewhat higher, perhaps as high as 80. The figure of 80 
represents the likely upper limit for Aboriginal groups capable of exercising an 
autonomous right of self-determination. If Aboriginal peoples coalesce on 
regional, provincial or interprovincial lines, the number of self-determining 
entities will be somewhat less. These figures should be compared with the total 
number of local Aboriginal communities in Canada — approximately a thousand. 

A further observation can be made. Although historical Aboriginal nations 
that span several provinces and territories may, over time, come together again 
as unified political entities, in the shorter term it seems likely that many nations 
will find it convenient to organize themselves within existing provincial and ter- 
ritorial boundaries. There are a number of practical reasons for doing this, such 
as the community of interest flowing from a common geo-political situation and 
the difficulty of conducting negotiations simultaneously with two or more 
provincial governments as well as with the federal government. Nevertheless, in 
principle there is no reason why provincial or territorial boundaries should 
hinder reunification of Aboriginal nations. Indeed, over time transprovincial link- 
ages will be necessary if certain historical groups, such as the Mohawk Nation 
and the Mi’kmaq Nation, are to reconstitute themselves as contemporary gov- 
ernmental units. 

In our view, an Aboriginal nation cannot be identified in a mechanical fash- 
ion by reference to a detailed set of objective criteria. The concept has a strong 
psycho-social component, which consists of a peoples own sense of itself, its ori- 
gins and future development. While historical and cultural factors, such as a 
common language, customs and political consciousness, will play a strong role 
in most cases, they will not necessarily take precedence over a people's sense of 
where their future lies and the advantages of joining with others in a common 
enterprise. Aboriginal nations, like other nations, have evolved and changed in 
the past; they will continue to evolve in the future. 
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CONCLUSIONS 


4, The Commission concludes that the right of self-determination is vested in 
Aboriginal nations rather than small local communities. By Aboriginal nation 
we mean a sizeable body of Aboriginal people with a shared sense of national 
identity that constitutes the predominant population in a certain territory or 
group of territories. Currently, there are between 60 and 80 historically based 
nations in Canada, compared with a thousand or so local Aboriginal commu- 
nities. 

5. The more specific attributes of an Aboriginal nation are that 


¢ the nation has a collective sense of national identity that is evinced in a 
common history, language, culture, traditions, political consciousness, laws, 
governmental structures, spirituality, ancestry and homeland; 

* it is of sufficient size and capacity to enable it to assume and exercise powers 
and responsibilities flowing from the right of self-determination in an effec- 
tive manner; and 


* it constitutes a majority of the permanent population of a certain territory 
or collection of territories and, in the future, will operate from a defined ter- 
ritorial base. 


Thus far, we have focused on the attributes an Aboriginal group must have 
to hold a right of self-determination. We turn now to a closely related matter: 
the process by which an Aboriginal group is identified for purposes of exercis- 
ing that right. 


Identifying Aboriginal nations 


Aboriginal peoples are entitled to identify their own national units for purposes of 
exercising the right of self-determination. Given the variety of ways in which 
Aboriginal nations may be configured and the strong subjective element, any self- 
identification initiative must necessarily come from the people actually concerned. 
For a group to hold the right of self-determination, it is not necessary for 
it to be recognized by the federal or provincial governments. This conclusion 
flows from the basic rationale of self-determination, which relates to a nation’s 
power to control its own political destiny and establish its own governmental 
arrangements. If, for example, an Aboriginal nation had to be recognized offi- 
cially by the federal government in order to exercise the right of self-determi- 
nation, the right could be frustrated simply by denying that recognition. 
Nevertheless, this rationale needs to be tempered by certain practical con- 
siderations. Unless the federal and provincial governments are prepared to 
acknowledge the existence of a certain Aboriginal nation and to co-operate in 
establishing a process for implementing the nation’s right of self-determination, 
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it will be difficult for that nation to exercise its right in a full and effective manner. 
Any proper process for implementing the right of self-determination must strike 
a balance between recognition and the principles of self-determination. 

In many cases, when a group identifies itself as an Aboriginal nation enti- 
tled to self-determination, this act of self-identification will correspond to wide- 
spread public perceptions and existing government practice and the point will not 
be contested. However, in other instances, disputes will arise regarding whether 
the group’s own determination is correct. Three types of disputes may arise: 
identity, representation and membership. In practice the distinctions between 
these types are often blurred, because many disputes have multiple aspects. 

An identity dispute concerns whether a certain collection of people actu- 
ally constitutes an Aboriginal nation vested with a right of self-determination. 
The point in dispute may be whether the group is actually Aboriginal or whether 
it satisfies the criteria of nationhood already described (sense of identity, size and 
territorial predominance). 

By contrast, a representation dispute concerns which of two or more rival 
bodies or organizations is entitled to represent a certain Aboriginal nation (or one 
of its member communities) in processes implementing the right of self-deter- 
mination. Representation disputes occur where a certain body within a group pur- 
ports to speak for the entire group but this claim is disputed by another body, 
which either claims to be the group’s true representative or questions the other 
body’s capacity to speak for the whole group. Sometimes disputes of this kind 
involve the opposing claims of elected and traditional governing bodies; in other 
cases, they arise from familial or political splits within the group. 

Finally, a membership dispute concerns whether a certain Aboriginal 
nation is properly configured to exercise the right of self-determination or 
whether its status is impaired by serious flaws in its membership rules and prac- 
tices. A First Nation is composed of a number of local communities, whose 
membership is governed by rules laid down in the Indian Act. A large group of 
non-status individuals living in the vicinity might argue that they form part of 
the larger national unit even if they do not qualify under the local membership 
rules. They might claim that they have been unfairly excluded from the group 
exercising the right of self-determination. Since an Aboriginal nation must be 
constituted in an inclusive manner to qualify for the right of self-determination, 
a large-scale membership dispute of this kind could be very significant. 

We consider it undesirable for the federal government to deal with these 
matters on an ad hoc basis, without full disclosure of the principles and policies 
applied, the factors taken into account, and the objectives sought. The existing 
process gives too much scope for political discretion and too little scope for the 
kind of principled consideration that should guide implementation of the right 
of self-determination. 


184 RESTRUCTURING THE RELATIONSHIP 


CONCLUSION 


6. The Commission concludes that Aboriginal peoples are entitled to identify 
their own national units for purposes of exercising the right of self-determina- 
tion. For an Aboriginal nation to hold the right of self-determination, it does not 
have to be recognized as such by the federal government or by provincial gov- 
ernments. Nevertheless, as a practical matter, unless other Canadian governments 
are prepared to acknowledge the existence of Aboriginal nations and to negoti- 
ate with them, such nations may find it difficult to exercise their rights effectively. 
Therefore, in practice there is a need for the federal and provincial governments 
actively to acknowledge the existence of the various Aboriginal nations in 
Canada and to engage in serious negotiations designed to implement their 
rights of self-determination. 


RECOMMENDATION 


The Commission recommends that 


Identifying 2.3.3 
Nations The federal government put in place a neutral and transparent 
process for identifying Aboriginal groups entitled to exercise the 
right of self-determination as nations, a process that uses the fol- 
lowing specific attributes of nationhood: 

(a) The nation has a collective sense of national identity that 
is evinced in a common history, language, culture, tradi- 
tions, political consciousness, laws, governmental struc- 
tures, spirituality, ancestry and homeland. 

(b) The nation is of sufficient size and capacity to enable it to 
assume and exercise powers and responsibilities flowing 
from the right of self-determination in an effective manner. 

(c) The nation constitutes a majority of the permanent pop- 
ulation of a certain territory or collection of territories 
and, in the future, operates from a defined territorial base. 


We discuss this recommendation in greater detail later in this chapter. 


2.3 Self-Government 


The right of self-determination is the basis in international law for Aboriginal 
initiatives in the area of governance. However, it is not the only possible basis 
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for such initiatives. We consider that, as a matter of existing Canadian consti- 
tutional law, Aboriginal peoples in Canada have the inherent right to govern 
themselves. This legal right arises from the original status of Aboriginal peoples 
as independent and sovereign nations in the territories they occupied. This 
status was recognized and given effect in the numerous treaties, alliances and 
other relations negotiated with the French and British Crowns. This extensive 
practice gave rise to a body of customary law that was common to the parties 
and eventually became part of the general law of Canada. 

In 1982, the inherent right of Aboriginal self-government was recognized 
and affirmed in section 35(1) of the Constitution Act, 1982 as an Aboriginal and 
treaty-protected right. As a result, it is now entrenched in the Canadian consti- 
tution. Aboriginal peoples exercising this right constitute one of three distinct 
orders of government in Canada: Aboriginal, federal and provincial. The sphere 
of inherent Aboriginal jurisdiction under section 35(1) comprises all matters 
relating to the good government and welfare of Aboriginal peoples and their ter- 
ritories. This sphere of inherent jurisdiction includes both a core, where an 
Aboriginal nation may act at its own initiative, and a periphery, where action may 
be taken only after a treaty or agreement with the Crown has been concluded. 

The constitutional right of self-government does not replace the right of 
self-determination or take precedence over it. Section 35(1) merely recognizes 
and affirms a pre-existing right. The constitutional right is available to any 
Aboriginal people who wish to take advantage of it, in addition to or in exer- 
cise of the right of self-determination. Moreover, as a matter of basic treaty under- 
standings and broad political principle, the constitutional right does not affect 
the special relationship between treaty nations and the Crown. The constitutional 
right is simply an additional tool available to treaty nations that find it useful 
in advancing toward greater autonomy. It does not detract from other rights they 
hold on different grounds. 


The following discussion examines 


the legal roots of the right of self-government in the doctrine of Aboriginal 

rights; 

¢ the contributions of Aboriginal nations to the historical genesis of the 
Canadian constitution; 

¢ the recognition of Aboriginal and treaty rights in the Constitution Act, 1982; 

¢ the entrenchment of the right of self-government in the 1982 act; 

¢ the scope of the constitutional right; 

¢ the application of the Canadian Charter of Rights and Freedoms; 

¢ the central role of the Aboriginal nation in implementing the right of self- 
government; 

¢ the question of citizenship in Aboriginal nations; and 

¢ the three orders of government in Canada. 
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This segment of our report draws upon the preliminary analysis presented 
in our discussion paper, Partners in Confederation: Aboriginal Peoples, Self- 
Government, and the Constitution, and in The Right of Aboriginal Self-Government 
and the Constitution: A Commentary.''’ We have revised our discussion with the 
help of the many useful comments, suggestions and criticisms that followed pub- 
lication of those documents.''* The following discussion is an expanded approach 
to the subject; in some respects, it follows the analysis developed in Partners in 
Confederation, but in other respects it represents a fresh treatment of the subject. 


The common law doctrine of Aboriginal rights 
and the inherent right of self-government 


In about 1802, a young Quebec lad by the name of William Connolly left his 
home near Montreal and went west to seek his fortune in the fur trade with the 
North-West Company.'”” A year or so later, William married a young woman 
of the Cree Nation, Suzanne by name. Suzanne had an interesting background. 
She was born of a Cree mother and a French-Canadian father and was the step- 
daughter of a Cree chief at Cumberland House, located west of Lake 
Winnipeg.'*” The union between William and Suzanne was formed under Cree 
law by mutual consent, with a gift probably given to Suzanne’s stepfather. It was 
never solemnized by a priest or minister. Marriages of this kind were common 
in the fur trade during that era. 

William and Suzanne lived happily together for nearly 30 years and had 
six children, one of whom later became Lady Amelia Douglas, the wife of the 
first governor of British Columbia. William Connolly prospered in the fur 
trade. He was described by a contemporary as “a veritable bon garcon, and an 
Emeralder of the first order.” When the North-West Company merged with the 
Hudson's Bay Company, he continued on as a chief trader and was later pro- 
moted to the position of chief factor. 

In 1831, William left the western fur trade and returned to the Montreal 
area with Suzanne and several of their children. Not long after, however, William 
decided to treat his first marriage as invalid and he married his well-to-do 
second cousin, Julia Woolrich, in a Catholic ceremony. Suzanne eventually 
returned west with her younger children and spent her final years living in the 
Grey Nuns convent at St. Boniface, Manitoba, where she was supported by 
William and later by Julia. When William died in the late 1840s, he willed all 
his property to Julia and their two children, cutting Suzanne and her children 
out of the estate. 

Several years after Suzanne’s death in 1862, her eldest son, John Connolly, 
sued Julia Woolrich for a share of his father’s estate. This famous case, Connolly v. 
Woolrich, was fought through the courts of Quebec and was eventually appealed 
to the privy council in Britain before being settled out of court.!2! The judgement 
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delivered in the case sheds a remarkable light on the constitutional status of 
Aboriginal nations and their relations with incoming French and English settlers. 

In support of his claim, John Connolly argued that the marriage between 
his mother and William Connolly was valid under Cree law and that the couple 
had been in ‘community of property’, so that each partner to the marriage was 
entitled to one-half of their jointly owned property. When William died, only 
his half-share of the property could be left to Julia, with the other half passing 
automatically to Suzanne as his lawful wife. On Suzanne's death, her children 
would be entitled to inherit her share of the estate, now in the hands of Julia. 

The initial question for the Quebec courts was whether the Cree marriage 
between Suzanne and William was valid. The lawyer for Julia Woolrich argued 
that it was not valid. He maintained that English common law was in force in 
the northwest in 1803 and that the union between Suzanne and William did not 
meet its requirements. Moreover, he said, in an argument that catered to the 
worst prejudices of the times, the marriage customs of so-called uncivilized and 
pagan nations could not be recognized by the court as validating a marriage even 
between two Aboriginal people, much less between an Aboriginal and a non- 
Aboriginal person. 

The Quebec Superior Court rejected Julia Woolrich’s arguments. It held 
that the Cree marriage between Suzanne and William was valid and that their 
eldest son was entitled to his rightful share of the estate. This decision was main- 
tained on appeal to the Quebec Court of Queen’s Bench. 

In his judgement, Justice Monk of the Superior Court stated that he was 
prepared to assume, for the sake of argument, that the first European traders to 
inhabit the northwest brought with them their own laws as their birthright.’ 
Nevertheless, the region was already occupied by “numerous and powerful tribes 
of Indians; by aboriginal nations, who had been in possession of these countries 
for ages”. Assuming that French or English law had been introduced in the area 
at some point, “will it be contended that the territorial rights, political organi- 
zation, such as it was, or the laws and usages of the Indian tribes, were abrogated; 
that they ceased to exist, when these two European nations began to trade with 
the aboriginal occupants?” Answering his own question in the negative, Justice 
Monk wrote: “In my opinion, it is beyond controversy that they did not, that 
so far from being abolished, they were left in full force, and were not even mod- 
ified in the slightest degree, in regard to the civil rights of the natives.” !*° 

Justice Monk supported this conclusion by quoting at length from 
Worcester v. Georgia,'™* a landmark case decided in 1832 by the United States 
Supreme Court under Chief Justice Marshall. Justice Marshall, describing the 


policy of the British Crown in America before the American Revolution, states: 


Certain it is, that our history furnishes no example, from the first set- 
tlement of our country, of any attempt on the part of the Crown to 
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interfere with the internal affairs of the Indians, farther than to keep 
out the agents of foreign powers, who, as traders or otherwise, might 
seduce them into foreign alliances. The king purchased their lands 
when they were willing to sell, at a price they were willing to take; 
but never coerced a surrender of them. He also purchased their alliance 
and dependence by subsidies; but never intruded into the interior of their 
affairs, or interfered with their self-government, so far as respected them- 
125 


selves only, [emphasis supplied by Justice Monk] 


According to this passage, the British Crown did not interfere with the domes- 
tic affairs of its Indian allies and dependencies, so that they remained self-gov- 
erning in internal matters. Adopting this outlook, Justice Monk concluded that 
he had no hesitation in holding that “the Indian political and territorial right, 
laws, and usages remained in full force” in the northwest at the relevant time.'”° 
This decision portrays Aboriginal peoples as autonomous nations living within 
the protection of the Crown but retaining their territorial rights, political orga- 
nizations and common laws. 

A number of lessons can be drawn from Connolly v. Woolrich. First, the 
sources of law and authority in Canada are more diverse than is sometimes 
assumed. They include the common laws and political systems of Aboriginal 
nations in addition to the standard range of Euro-Canadian sources. 

Second, in earlier times, the history of Canada often featured close and rel- 
atively harmonious relations between Aboriginal peoples and newcomers. The 
fur trade, which played an important role in the economy of early Canada, was 
based on long-standing alliances between European fur traders and Aboriginal 
hunters and traders. At the personal level, these alliances resulted in people of 
mixed origins, who sometimes were assimilated into existing groups but in 
other cases coalesced into distinct nations and communities, as with the Métis 
of Red River. 

Connolly v. Woolrich demonstrates that newcomers have sometimes found 
it convenient to forget their early alliances and pacts with Aboriginal peoples and 
to construct communities that excluded them and suppressed any local roots. 
Despite these efforts, however, the courts have periodically upheld the original 
relationship between newcomers and Aboriginal peoples and enforced the rights 
it embraced. Among these was the right of Aboriginal peoples to conduct their 
affairs under their own laws, within a larger constitutional framework linking 
them with the Crown.'”” 

The decision in Connolly v. Woolrich stands in contrast, then, to the 
common impression that Aboriginal peoples do not have any general right to 
govern themselves. It is often thought that all governmental authority in Canada 
flows from the Crown to Parliament and the provincial legislatures, as provided 
in the constitution acts — the basic enactments that form the core of our writ- 
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ten constitution. According to this view, since the constitution acts do not 
explicitly recognize the existence of Aboriginal governments, the only govern- 
mental powers held by Aboriginal peoples are those delegated to them by 
Parliament or the provincial legislatures, under such statutes as the /ndian Act'** 
and the Alberta Metis Settlements Act.'”” 

This outlook assumes that all law is found in statutes or other written legal 
instruments. Under this view, if a right has not been enshrined in such a docu- 
ment, it is not a legal right. At best, it is regarded as only a moral or political right, 
which does not have legal status and so cannot be enforced in the ordinary courts. 
Since the constitution acts do not explicitly acknowledge an Aboriginal right of 
self-government, such a right does not exist as a matter of Canadian law. 

However, this view overlooks important features of our legal system. The 
laws of Canada spring from a great variety of sources, both written and unwrit- 
ten, statutory and customary. It has long been recognized, for example, that the 
written constitution is based on fundamental unwritten principles, which govern 
its status and interpretation.'*” In Quebec, the general laws governing the pri- 
vate affairs of citizens trace their origins in large part to a body of French cus- 
tomary law, the Coditume de Paris, which was imported to Canada in the 1600s 
and embodied in the Civil Code of Lower Canada in 1866."*' In the other 
provinces, the foundation of the general private law system is English common 
law, a body of unwritten law administered by the courts, with its roots in the 
Middle Ages.'” English common law has never been reduced to statutory form, 
except in partial and fragmentary ways. Over the years, it has become a supple 
legal instrument, capable of being adapted by the courts to suit changing cir- 
cumstances and social conditions. 

Given the multiple sources of law and rights in Canada, it is no surprise 
that Canadian courts have recognized the existence of a special body of 
‘Aboriginal rights’. These are not based on written instruments such as statutes, 
but on unwritten sources such as long-standing custom and practice. In the 
Sparrow case, for example, the Supreme Court of Canada recognized the 
Aboriginal fishing rights of the Musqueam people on the basis of evidence “that 
the Musqueam have lived in the area as an organized society long before the 
coming of European settlers, and that the taking of salmon was an integral part 
of their lives and remains so to this day.”!** The court went on to hold that gov- 
ernment regulations governing the Aboriginal fishing right were incapable of 
delineating the content and scope of the right.’ 

Aboriginal rights include rights to land, rights to hunt and fish, special lin- 
guistic, cultural and religious rights, and rights held under customary systems 
of Aboriginal law. Also included is the right of self-government. This broad view- 
point is reflected in the words of John Amagoalik, speaking for the Inuit 
Committee on National Issues in 1983: 
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Our position is that aboriginal rights, aboriginal title to land, water 
and sea ice flow from aboriginal rights; and all rights to practise our 
customs and traditions, to retain and develop our languages and cul- 
tures, and the rights to self-government, all these things flow from 
the fact that we have aboriginal rights....In our view, aboriginal 
rights can also be seen as human rights, because these are the things 
that we need to continue to survive as distinct peoples in Canada. 


This point was echoed by Clem Chartier, speaking on behalf of the Métis 


National Council: 


What we feel is that aboriginal title or aboriginal right is the right to 
collective ownership of land, water, resources, both renewable and 
non-renewable. It is a right to self-government, a right to govern 


yourselves with your own institutions....'° 


A similar view underlies a resolution passed by the Quebec National 
Assembly in 1985. This recognizes the existing Aboriginal rights of the indige- 
nous nations of Quebec. It also urges the government of Quebec to conclude 
agreements with indigenous nations guaranteeing them 


(a) the right to self-government within Quebec; 

(b) the right to their own language, culture and traditions; 

(c) the right to own and control land; 

(d) the right to hunt, fish, trap, harvest and participate in wildlife 
management; and 

(e) the right to participate in, and benefit from, the economic 
development of Quebec... [translation] !*° 


The doctrine of Aboriginal rights is not a modern innovation, invented by 
courts to remedy injustices perpetrated in the past. As seen in Volume 1 of this 
report, the doctrine was reflected in the numerous treaties of peace and friendship 
concluded in the seventeenth and eighteenth centuries between Aboriginal peo- 
ples and the French and British Crowns. Aboriginal rights are also apparent in the 
Royal Proclamation of 1763 and other instruments of the same period, and in the 
treaties signed in Ontario, the west, and the northwest during the late nineteenth 
and early twentieth century. These rights are also considered in the many statutes 
dealing with Aboriginal matters from earliest times and in a series of judicial deci- 
sions extending over nearly two centuries. As such, the doctrine of Aboriginal rights 
is one of the most ancient and enduring doctrines of Canadian law. 

The principles behind the decision in Connolly v. Woolrich form the core 
of the modern Canadian law of Aboriginal rights.'*” This body of law provides 
the basic constitutional context for relations between Aboriginal peoples and the 
Crown and oversees the interaction between general Canadian systems of law and 
government and Aboriginal laws, government institutions and territories. 28 
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In a series of landmark decisions delivered over the past several decades, 
the Supreme Court of Canada has upheld the view that Aboriginal rights exist 
under Canadian law and are entitled to judicial recognition throughout Canada 
(see Volume 1, Chapter G).'*? As Justice Judson stated in the Calder case, 


[The] fact is that when the settlers came, the Indians were there, orga- 
nized in societies and occupying the land as their forefathers had done 


for centuries. This is what Indian title means....!*° 


Speaking for a unanimous Supreme Court bench in Roberts v. Canada 
(1989), Justice Bertha Wilson held that the law of Aboriginal title is federal 
common law, that is, a body of unwritten law operating within the federal con- 
stitutional sphere.'“' This law is presumptively uniform across Canada. As such, 
it can be described as part of the common law of Canada. 

In speaking of federal common law in this context, we are not referring to 
English common law as applied in various parts of Canada outside Quebec. 
Neither do we intend to draw a contrast with the civil law system of Quebec. 
Rather, the phrase ‘federal common law’ describes a body of basic unwritten law 
that is common to the whole of Canada and extends in principle to all juris- 
dictions, whether these are governed in other spheres by English common law, 
French civil law or Aboriginal customary law. 

The doctrine of Aboriginal rights is common law in the sense that it is not 
the product of statutory or constitutional provisions and does not depend on 
such provisions for its legal force.!”? Rather, it is based on the original rights of 
Aboriginal nations as these were recognized in the custom generated by relations 
between these nations and incoming French and English settlers since the sev- 
enteenth century. This body of fundamental law provides a legal bridge between 
Aboriginal nations and the broader Canadian community. It oversees the inter- 
action between their respective legal and governmental systems, permitting 
them to operate harmoniously, each within its proper sphere. In that sense it 
forms a body of inter-societal law. Moreover, the doctrine of Aboriginal rights 
is neither entirely Aboriginal nor entirely European in origin. It draws upon the 
practices and conceptions of all parties to the relationship as these were modi- 
fied and adapted in the course of contact. The doctrine not only forms a bridge 
between different societies, it is a bridge constructed from both sides. 

In recognizing the existence of a common law of Aboriginal rights, the con- 
temporary Supreme Court of Canada has tacitly confirmed the views expressed 
in 1887 by Justice Strong of the Supreme Court in the St. Catharines case, where 
he stated: 


It thus appears, that in the United States a traditional policy, derived 
from colonial times, relative to the Indians and their lands has 
ripened into well established rules of law.... hen, if this is so as 
regards Indian lands in the United States...how is it possible to sup- 
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pose that the law can, or rather could have been, at the date of con- 
federation, in a state any less favourable to the Indians whose lands 
were situated within the dominion of the British Crown, the origi- 
nal author of this beneficent doctrine so carefully adhered to in the 
United States from the days of the colonial governments? Therefore, 
when we consider that with reference to Canada the uniform prac- 
tice has always been to recognize the Indian title as one which could 
only be dealt with by surrender to the Crown, I maintain that if there 
had been an entire absence of any written legislative act ordaining this 
rule as an express positive law, we ought, just as the United States 
courts have done, to hold that it nevertheless existed as a rule of the 
unwritten common law, which the courts were bound to enforce as 


such...!4° 


In our view, the common law doctrine of Aboriginal rights includes the 
right of Aboriginal peoples to govern themselves as autonomous nations within 
Canada. Although the Supreme Court of Canada has not yet ruled directly on 
the point, some indication of its thinking can be seen in R. v. Sioui (1990), where 
Justice Lamer delivered the unanimous judgement of a full bench of nine judges. 
Justice Lamer quoted a passage from Worcester v. Georgia (1832) in which the 
United States Supreme Court summarized British attitudes to Indigenous peo- 


ples of North America in the mid-1700s: 


Such was the policy of Great Britain towards the Indian nations 
inhabiting the territory from which she excluded all other Europeans; 
such her claims, and such her practical exposition of the charters she 
had granted; she considered them as nations capable of maintaining the 
relations of peace and war; of governin ig themselves, under her protection; 
and she made treaties with them, the obligation of which she acknow!- 
edged. [emphasis supplied by Justice Lamer] 


Justice Lamer went on to comment that Great Britain maintained a similar policy 
after the fall of New France and the expansion of British territorial claims: 


The British Crown recognized that the Indians had certain owner- 
ship rights over their land, it sought to establish trade with them 
which would rise above the level of exploitation and give them a fair 
return. /t also allowed them autonomy in their internal affairs, inter- 
vening in this area as little as possible. [emphasis added] 


To summarize, under the common law doctrine of Aboriginal rights, 
Aboriginal peoples have an inherent right to govern themselves within Canada. 
This right is inherent in that it originates from the collective lives and traditions 
of these peoples themselves rather than from the Crown or Parliament. 
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CONCLUSION 


7. The Commission thus concludes that the right of self-determination is the 
fundamental starting point for Aboriginal initiatives in the area of governance. 
However, it is not the only possible basis for such initiatives. In addition, 
Aboriginal peoples possess the inherent right of self-government within Canada 
as a matter of Canadian constitutional law. This right is inherent in the sense that 
it finds its ultimate origins in the collective lives and traditions of Aboriginal peo- 
ples themselves rather than the Crown or Parliament. More specifically, it stems 
from the original status of Aboriginal peoples as independent and sovereign 
nations in the territories they occupied, as this status was recognized and given 
effect in the numerous treaties, alliances and other relations maintained with the 
incoming French and British Crowns. This extensive practice gave rise to a 
body of inter-societal customary law that was common to the parties and even- 
tually became part of the law of Canada. 


The process of constitution building 


The constitution of Canada has a complex internal structure that bears the 
imprint of a wide range of historical processes and events. The process of build- 
ing the Canadian federation was not restricted to the pact struck in the 1860s 
between the French-speaking and English-speaking representatives of Lower 
Canada, Upper Canada, Nova Scotia and New Brunswick and to the negotia- 
tions bringing in the other provinces at later stages. The Canadian federation also 
finds its roots in the ancient annals of treaties and alliances between the 
Aboriginal peoples of North America and the Crown. 

The modern state of Canada emerged in part from a multi-faceted his- 
torical process involving extensive relations among various bodies of Aboriginal 
people and incoming French and British settlers. These relations were reflected 
in a wide variety of formal legal instruments, including treaties, statutes and 
Crown instruments such as the Royal Proclamation of 1763. The resulting body 
of practice eventually gave rise to a unique body of inter-societal common law 
that spanned the gap between the societies in question and provided the basic 
underpinning for ongoing relations between them. 

Over time and by a variety of methods, Aboriginal peoples became part of 
the emerging federation of Canada while retaining their rights to their laws, 
lands, political structures and internal autonomy as a matter of Canadian 
common law. 

As we saw in Volume 1, this process was not fully consensual (see Chapter 
3 and Chapter 6). It was marred by elements of coercion, misrepresentation and 
outright fraud. It was often characterized by broken promises, widespread acts 
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of dispossession and a blatant disregard for established rights. Nevertheless, it is 
also true that the current constitution of Canada has evolved in part from the 
original treaties and other relations that First Peoples held (and continue to hold) 
with the Crown and the rights that flow from those relations. 

These treaties form a fundamental part of the constitution and for many 
Aboriginal peoples, play a role similar to that played by the Constitution Act, 
1867 (formerly the British North American Act) in relation to the provinces. The 
terms of the Canadian federation are found not only in formal constitutional 
documents governing relations between the federal and provincial governments 
but also in treaties and other instruments establishing the basic links between 
Aboriginal peoples and the Crown. In brief, ‘treaty federalism’ is an integral part 
of the Canadian constitution. 

In interpreting those treaties, we should recall the classic observations of 
Lord Sankey on the nature of the 1867 act: 


Inasmuch as the Act [of 1867] embodies a compromise under which 
the original Provinces agreed to federate, it is important to keep in 
mind that the preservation of the rights of minorities was a condi- 
tion on which such minorities entered into the federation, and the 
foundation upon which the whole structure was subsequently 
erected. The process of interpretation as the years go on ought not 
to be allowed to dim or to whittle down the provisions of the orig- 
inal contract upon which the federation was founded....'” 


While these remarks are directed specifically at the position of the provinces on 
entering Confederation, they bear remembering when it comes to the case of 
First Nations. '*° 

A similar approach was taken by the influential Quebec jurist, Justice 
Thomas-Jean-Jacques Loranger, in 1883. He summed up the matter in a series 
of propositions, three of which are relevant here: 


1. the confederation of the British Provinces was the result of a 
compact entered into by the provinces and the imperial 
Parliament, which, in enacting the British North America Act, 
simply ratified it; 

2. the provinces entered into the federal union, with their corpo- 
rate identity, former constitutions, and all their legislative 
powers, part of which they ceded to the federal Parliament, to 
exercise them in their common interest and for purposes of 
general utility, keeping the rest which they left to be exercised 
by their legislatures, acting in their provincial sphere, according 
to their former constitutions, under certain modifications of 
form, established by the federal compact; 
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3. far from having been conferred upon them by the federal gov- 
ernment, the powers of the provinces not ceded to that govern- 
ment are the residue of their old powers, and far from having 
been created by it, the federal government was the result of 
their association and of their compact, and was created by them. 


[translation] 1%” 


Animating these propositions is a single more fundamental principle, which can 
be called the principle of continuity.'** As formulated by Loranger, it states that 
“a right or a power can no more be taken away from a nation than an individual, 
except by a law which revokes it or by a voluntary abandonment.” [translation]'” 

While Loranger has in mind the status and rights of the provinces unit- 
ing in 1867, the implications of the principle of continuity extend far beyond 
that context. In particular, the principle supports the view that Aboriginal 
nations did not lose their inherent rights when they entered into a confederal 
relationship with the Crown. They retained their ancient constitutions so far as 
these were consistent with the new relationship. 

This broader understanding of the constitution raises a number of issues. 
First, the process of constitution building has taken place over a very long time. 
It has ranged from such ancient arrangements as the seventeenth-century 
Covenant Chain between the Five Nations and the French and British Crowns 
to the relatively recent entry of Newfoundland in 1949. The federal union in 
1867, in which French- and English-speaking peoples joined to form the new 
country of Canada, was a significant landmark in the process. However, it was 
only one part of a protracted historical evolution that, in one way or another, 
had already been proceeding for some time and has continued to the present day. 

Constitution building was a varied process. The terms and conditions gov- 
erning relations between the Crown and the Mi’kmagq Nation or the Huron 
Nation were different from those applying to the provinces of Nova Scotia, 
British Columbia or Alberta. For example, under the Treaty of Annapolis Royal, 
concluded by the Mi’kmaq Nation with the British Crown in 1726, the Crown 
promised “all Marks of Favour, Protection & Friendship” to the Indians and 
undertook that they “shall not be Molested in their Person’s, Hunting, Fishing 
and Shooting & Planting on their planting Ground nor in any other Lawfull 
Occasions, By his Majestys Subjects or their Dependants nor in the Exercise of 
their Religion”.'”’ The links between the Mi’kmaq Nation and the Crown were 
reaffirmed in the Treaty of Governor's Farm in 1761, where the Crown's repre- 


sentative promised 


The Laws will be like a great Hedge about your Rights and proper- 
ties — if any break this Hedge to hurt and injure you, the heavy weight 
of the Laws will fall upon them and punish their disobedience.'”' 
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During the same period, in 1760, the Huron Nation concluded a peace 
treaty with the British, which received them into the Crown’s protection “upon 
the same terms with the Canadians, being allowed the free Exercise of their 
Religion, their Customs, and Liberty of trading with the English”.'” In the view 
of the Supreme Court, this broad provision remains in effect today and permits 
members of the Huron Nation to carry on certain customary activities free of 
unwarranted interference.” 

Recognition of national and regional rights has been a major structuring 
principle of the constitution from earliest times. This principle of continuity 
ensured that when a distinct national or regional group became part of Canada, 
it did not necessarily surrender its special character or lose its distinguishing fea- 
tures, whether these took the form of a distinct language, religion, legal system, 
culture, educational system or political system. In its most developed form, the 
principle has enabled certain national groups to determine the dominant legal, 
linguistic, cultural or political character of an entire territorial unit within 
Confederation, whether this be a province or an Aboriginal territory. In more 
modest form, it has preserved certain collective rights of national groups within 
these territorial units. 

As we saw in Volume 1, the Royal Proclamation of 1763 was the cornerstone 
of the principle of national continuity, in its recognition of the autonomous status 
of Indian nations within their territories. The preamble to the Indian provisions 
of the Proclamation provides as follows: 


And whereas it is just and reasonable, and essential to Our Interest 
and the Security of Our Colonies, that the several Nations or Tribes 
of Indians, with whom We are connected, and who live under Our 
Protection, should not be molested or disturbed in the Possession of 
such Parts of Our Dominions and Territories as, not having been 
ceded to, or purchased by Us, are reserved to them, or any of them, 
as their Hunting Grounds....'* 


The Quebec Act of 1774 also recognized the principle of national conti- 
nuity.'”’ This act amended the provisions introducing English law into Quebec 
and restored French law in all matters of “Property and Civil Rights.”!°° In so 
doing, the Quebec Act confirmed that it was possible for many different legal sys- 
tems to coexist within the territories under the protection of the British Crown. 
This principle would be applied extensively as British influence spread into 
Africa, India and Southeast Asia.!°” 

The recognition of French law in the Quebec Act did not impair the recog- 
nition of Aboriginal rights in the Royal Proclamation of 1763. The Quebec Act 
contained a saving provision ensuring that the restoration of French law would 
not have harmful effects on “any Right, Title, or Possession derived under any 
grant, Conveyance, or otherwise howsoever, of or to any Lands within the said 
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Province”.'”* This provision preserved all existing rights to land, no matter how 
these rights were derived. The act restored to the inhabitants of Quebec their 
original laws and rights but did not give them priority over the laws and rights 
of Aboriginal groups.'”” 

In their various ways, then, the Royal Proclamation of 1763 and the Quebec 
Act manifest the principle of continuity, which was further recognized and elab- 
orated as federation continued into the next century. The distinct identity of 
Quebec was a cornerstone of the Constitution Act, 1867, which reversed the ear- 
lier attempt to unite Lower and Upper Canada into a single province. The 
phraseology of the Quebec Act was carried forward in a provision giving the 
provinces the exclusive right to make laws regarding “Property and Civil Rights 
in the Province”. The unique character of the Quebec civil law system was 
reflected in a clause that allowed the Parliament of Canada to provide uniform 
laws in all the federating provinces except for Quebec, thus introducing an 
asymmetrical element into Confederation.’ 

The principle of continuity is further reflected in the provisions in the 
Manitoba Act, 1870 dealing with the ‘Indian title’ of the Métis people.'®’ 


Discussing these provisions, one commentator has concluded: 


The contextual background of section 31 [of the Manitoba Act, 
1870] reveals its true nature as one of the constitutional provisions 
that formed part of ‘the basic compact of Confederation’ and places 
it in the category of provisions that guaranteed rights to minorities 
in order to obtain consent for joining Confederation. For section 31, 
a land claims agreement was reached and was entrenched in a 
Confederation pact, and the rights embodied in it are affirmed by sec- 
tion 35 of the Constitution Act, 1982 as one of the ‘treaties’ that for- 
malized relations between the Crown and the inhabitants of the 


Crown lands when Canada assumed jurisdiction.” 


Our constitutional law shows diversity, not only in its origins and content 
but also in its legal character. At various times, it has included such items as 
treaties (both oral and written) with Aboriginal peoples, royal proclamations, gov- 
ernors’ commissions and instructions, acts of the British Parliament, federal 
statutes and orders in council. In addition to such written sources, our consti- 
tutional law also incorporates unwritten principles and rules, which can be 
described as the common law of the constitution. Some of this law has long been 
entrenched, in that it could not be changed by an ordinary statute passed by 
Parliament or a provincial legislature, but only by a more complicated process 
which, before 1982, involved recourse to the British Parliament. Other impor- 
tant parts of the constitution, however, were not entrenched originally and 
could be altered by ordinary statute. 
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Before the enactment of section 35 of the Constitution Act, 1982, the courts 
took the view that Aboriginal treaties could be amended or overridden by fed- 
eral statute, without the agreement of the Aboriginal parties. This view was con- 
sistent with certain British constitutional traditions, under which even such 
fundamental documents as Magna Carta could be repealed by a simple act of 
Parliament. However, it did not correspond to Aboriginal conceptions of the 
treaties, which were viewed as sacred pacts, not open to unilateral repeal. As Mis- 
tah-wah-sis, one of the leading chiefs, stated at the negotiation of Treaty 6 in 1876: 


What we speak of and do now will last as long as the sun shines and 
the river runs, we are looking forward to our children’s children, for 
we are old and have but few days to live.'® 


This outlook was fostered by Crown negotiators, who often emphasized 
that the treaties were foundational agreements, establishing or confirming the 
basic and enduring terms of the relationship between Aboriginal peoples and the 
Crown. We see this in the observations made by Alexander Morris, Lieutenant 
Governor of the North West Territories, while negotiating the terms of Treaty 
4 at Fort Qu’Appelle in 1874: 


I told my friends yesterday that things changed here, that we are here 
to-day and that in a few years it may be we will not be here, but after 
us will come our children. The Queen thinks of the children yet 
unborn. | know that there are some red men as well as white men 
who think only of to-day and never think of to-morrow. The Queen 
has to think of what will come long after to-day. Therefore, the 
promises we have to make to you are not for to-day only but for to- 
morrow, not only for you but for your children born and unborn, 
and the promises we make will be carried out as long as the sun shines 


above and the water flows in the ocean.!™ 


Unfortunately, the Crown’s memory proved more fragile than the mem- 
ories of the Aboriginal parties. The treaties were honoured by Canadian gov- 
ernments as much in the breach as in the observance. Moreover, before 1982, 
Canadian courts upheld federal legislation imposing unilateral restrictions on 
treaty rights. At times, this judicial approach was tinged with misgiving. For 
example, in Regina v. Sikyea (1964), Justice Johnson of the Northwest Territories 
Court of Appeal commented ruefully: 


It is, | think, clear that the rights given to the Indians by their 
treaties as they apply to migratory birds have been taken away by this 
Act and its Regulations. How are we to explain this apparent breach 
of faith on the part of the Government, for I cannot think it can be 
described in any other terms? This cannot be described as a minor 
or insignificant curtailment of these treaty rights, for game birds have 
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always been a most plentiful, a most reliable and a readily obtainable 
food in large areas of Canada. I cannot believe that the Government 
of Canada realized that in implementing the Convention they were 
at the same time breaching the treaties that they had made with the 
Indians. It is much more likely that these obligations under the 
treaties were overlooked — a case of the left hand having forgotten 


what the right hand had done. 


Nevertheless, the judge felt bound to uphold the legislation because there was 
no law preventing Parliament from overriding treaty rights. As we will see, this 
situation changed dramatically with the reform of the constitution. 


A constitutional watershed: 
the Constitution Act, 1982 


In 1982, the written constitution of Canada was revised to recognize explicitly 
the special status and rights of Aboriginal peoples. Section 35 of the Constitution 
Act, 1982, as amended in 1983, provides that existing Aboriginal and treaty rights 
of the Aboriginal peoples of Canada are recognized and affirmed. The provision 
includes the First Nations, Inuit and Métis peoples and guarantees the rights 
equally to men and women. Section 35.1 commits the federal and provincial gov- 
ernments to convening a constitutional conference that includes representatives 
of the Aboriginal peoples of Canada before any amendment is made to a con- 
stitutional provision concerning them. 
The complete text of these provisions follows: 


35. (1) The existing aboriginal and treaty rights of the aboriginal 
peoples of Canada are hereby recognized and affirmed. 

(2) In this Act, “aboriginal peoples of Canada” includes the 
Indian, Inuit and Métis peoples of Canada. 

(3) For greater certainty, in subsection (1) “treaty rights” 
includes rights that now exist by way of land claims agree- 
ments or may be so acquired. 

(4) Notwithstanding any other provision of this Act, the abo- 
riginal and treaty rights referred to in subsection (1) are 
guaranteed equally to male and female persons. 


35.1 The government of Canada and the provincial governments are 
committed to the principle that, before any amendment is 
made to Class 24 of section 91 of the “Constitution Act, 1867’, 
to section 25 of this Act or to this Part, 

(a) a constitutional conference that includes in its agenda an 
item relating to the proposed amendment, composed of the 
Prime Minister of Canada and the first ministers of the 
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provinces, will be convened by the Prime Minister of 
Canada; and 

(b) the Prime Minister of Canada will invite representatives of 
the aboriginal peoples of Canada to participate in the dis- 
cussions on that item. | 


The adoption of section 35(1) marked a watershed in relations between 
Aboriginal peoples and the Canadian state.'® As the Supreme Court of Canada 
noted in its unanimous judgement in the leading case of R. v. Sparrow, decided 


inp L990; 


S. 35(1) of the Constitution Act, 1982, represents the culmination of 
a long and difficult struggle in both the political forum and the courts 
for the constitutional recognition of aboriginal rights. The strong rep- 
resentations of native associations and other groups concerned with 
the welfare of Canada’s aboriginal peoples made the adoption of s. 
35(1) possible....'°” 


The Supreme Court observed that the new provision provided a strong 
constitutional foundation for negotiations between Aboriginal peoples and 
Canadian governments. The section also protected Aboriginal peoples from 
certain kinds of legislation. Moreover, in the view of the court, the significance 
of section 35 extended beyond these fundamental effects. Quoting from an arti- 
cle by Noel Lyon, it adopted this view: 


The context of 1982 is surely enough to tell us that this is not just 
a codification of the case law on aboriginal rights that had accumu- 
lated by 1982. Section 35 calls for a just settlement for aboriginal 
peoples. It renounces the old rules of the game under which the 
Crown established courts of law and denied those courts the author- 
ity to question sovereign claims made by the Crown.'® 


The Supreme Court stated that, when the purposes of section 35 were taken into 
account, it was clear that a “generous, liberal interpretation of the words” was 
demanded.’ In its view, there was one general guiding principle for under- 
standing section 35: 


The relationship between the Government and aboriginals is trust- 
like, rather than adversarial, and contemporary recognition and 
affirmation of aboriginal rights must be defined in light of this his- 
toric relationship.'”” 


Applying these considerations, the court held that the section gives con- 
stitutional protection to a range of special rights enjoyed by Aboriginal peoples, 
shielding these rights from the adverse effects of legislation and other govern- 
mental acts, except where a rigorous standard of justification can be met. There 
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are two criteria that an asserted right must meet to gain the protection of sec- 
tion 35(1): first, it must qualify as an Aboriginal or treaty right within the 
meaning of the provision; and second, it must be an existing right, in that it must 
not have been extinguished before 1982, when section 35(1) took effect. In dis- 
cussing these criteria, the court focused on the position of Aboriginal rights rather 
than treaty rights, which were not at issue in Sparrow. 

Overall, the court took what might be called a ‘living heritage’ approach 
to section 35(1), one that endeavours to strike a balance between affirming the 
historical rights of Aboriginal peoples and providing a form of contemporary jus- 
tice. This approach involves three interrelated doctrines: continuity; legislative 
extinguishment; and evolutionary adaptation. 

A doctrine of continuity holds that a right originally held by an Aboriginal 
group as “an integral part of their distinctive culture”’”’ presumptively withstood 
the imposition of colonial rule and continued to exist in 1982, even though the 
factual evidence for its survival may be somewhat meagre.'”” The court noted that 
the nature and scope of an Aboriginal right are not to be determined simply by 
reference to historical government policies or regulatory schemes, thus rejecting 
an approach that views the right exclusively through the lens of colonial law and 
policy.'”° 

Under a doctrine of legislative extinguishment, the court affirmed that in 
cases where an Aboriginal right had been extinguished by legislation before 
1982, it would not qualify as an existing right under the section.'”* Nevertheless, 
the court placed two significant limitations on the operation of this doctrine. 
First, legislation must manifest a clear and plain intention to extinguish an 
Aboriginal right before it can have this effect.'”” The court adopted the ‘clear and 
plain’ standard as set out by Justice Hall in the Calder case rather than a ‘tacit 
extinguishment’ approach favoured in other quarters. In particular, the court dis- 
tanced itself from the view expressed in the Baker Lake case that an Aboriginal 
right was automatically extinguished to the extent that it was inconsistent with 
a statute.'”° It also set to one side the approach of Justice Judson in Calder, which 
viewed a series of statutes as manifesting “a unity of intention to exercise a sov- 
ereignty inconsistent with any conflicting interest, including aboriginal title.” 

The court placed a second important limitation on the extinguishment 
doctrine. It held that legislation that merely regulated an Aboriginal right did 
not extinguish it, even if the regulations were very detailed and extensive and the 
right was reduced to a very narrow scope.'”” So long as the right survived in some 
form, however slight, it qualified as an existing right under section 35(1) and 
received constitutional protection. Moreover, the section would not freeze an 
Aboriginal right in the regulated form it happened to hold in 1982. i 
Restrictions imposed by existing legislation would be open to challenge under 
section 35(1) as being inconsistent with the constitutional recognition extended 


by the provision. 
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Adopting a doctrine of evolutionary adaptation, the court held that the 
phrase ‘existing Aboriginal rights’ must be interpreted flexibly to permit rights 
to evolve and adapt over time. In particular, said the court, “the word ‘existing’ 
suggests that those rights are ‘affirmed in a contemporary form rather than in 
their primeval simplicity and vigour”.'”’ As applied to the case under consid- 
eration, for example, this doctrine means that the Aboriginal fishing rights of the 
Musqueam people “may be exercised in a contemporary manner”.'*” Further, any 
legislation limiting Aboriginal rights “must uphold the honour of the Crown and 
must be in keeping with the unique contemporary relationship, grounded in his- 
tory and policy, between the Crown and Canada’s aboriginal peoples”.’*' 

Overall, then, the Supreme Court held that section 35(1) recognizes 
Aboriginal rights as the living heritage of Aboriginal peoples rather than as 
strictly historical rights. This approach endeavours to pay due regard to history 
without being in thrall to it. It anchors itself in the contemporary world and takes 
as much account of current conditions as it does of past circumstances. 


The inherent right of self-government is 
entrenched in the constitution 


Given the approach identified in Sparrow, the basic argument in favour of a con- 
stitutional right of self-government is relatively straightforward.’ At the time 
of European contact, Aboriginal peoples were sovereign and independent peo- 
ples, possessing their own territories, political systems and customary laws. 
Although colonial rule modified this situation, it did not deprive Aboriginal peo- 
ples of their inherent right of self-government, which formed an integral part of 
their cultures. This right continued to exist, in the absence of clear and plain leg- 
islation to the contrary. Although in many cases the right was curtailed and 
tightly regulated, it was never completely extinguished. As a result, the inher- 
ent right of self-government was recognized and affirmed in section 35(1) of the 
Constitution Act, 1982 as an existing Aboriginal or treaty-protected right. This 
constitutional right assumes a contemporary form, one that takes account of the 
changes that have occurred since contact, the modern needs of Aboriginal peo- 
ples, and the existence of a federal system in Canada. 

The strength of this approach is that it follows closely the route identified 
in Sparrow and so benefits from the substantial authority this case carries in 
Canadian law. However, the approach also has some drawbacks. Taken in iso- 
lation, it could be viewed as conceding that the existence of the inherent right 
of self-government in Canada today depends simply on whether the right had 
been extinguished by Canadian or imperial legislation before 1982. The approach 
therefore tacitly accepts the possibility of unilateral extinguishment, a possibil- 
ity that few Aboriginal peoples are prepared to contemplate. For them, the 
right of self-government is fundamental to their very existence as peoples and 
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as such is inextinguishable without their free consent. From this perspective, the 
approach represents the low road to a destination that would better be reached 
by the high road of principle and fundamental rights. 

These considerations lead us to suggest an alternative approach to section 
35(1), one that seems consistent with the spirit of the Sparrow decision even 
though it is not clearly articulated there.'*’ This approach draws attention to the 
fact that some of the rights covered by section 35(1) are so closely connected with 
the basic identity and communal well-being of Aboriginal peoples that it is hard 
to imagine they could ever have been completely extinguished by unilateral 
Crown acts. For example, it is difficult to believe that legislation passed before 
1982 could have terminated a people's right to speak their own language, to 
follow their basic way of life or to adhere to their spiritual traditions. In deal- 
ing with rights of this kind, our approach argues, we should set a very strict stan- 
dard for extinguishing legislation, one that would be extremely difficult to 
satisfy, given the importance of the rights at stake. 

In applying the word ‘existing’ in section 35(1), we should consider not only 
the terms of any legislation passed before 1982 but also the character and weight 
of the particular right in question, as a matter of basic human rights and inter- 
national standards. The strictness of the extinguishment criterion will vary, 
depending on the gravity of the right at stake and its importance to the identity 
of the Aboriginal people in question. This last factor deserves particular empha- 
sis. Aboriginal peoples are the descendants of the historical nations of Canada, 
the first to occupy the land as sovereign peoples and the original stewards of its 
resources. It is unimaginable that, in their own homelands, Aboriginal peoples 
should ever be denied Aboriginal and treaty rights that are central to their exis- 
tence as peoples. This broader approach reinforces the conclusion that the inher- 
ent right of self-government still exists for all Aboriginal peoples in Canada and 
that this right exists notwithstanding the terms of legislation passed before 1982. 

From the time that section 35(1) was first enacted, observers have noted that 
the right of Aboriginal peoples to govern themselves within Canada was potentially 
one of the rights recognized in the section. As early as 1983, the report of a spe- 
cial House of Commons committee on Indian self-government (the Penner report) 
observed that the inclusion of Aboriginal and treaty rights in the constitution may 
have altered the traditional understanding of governmental powers: 


If, as many assert, the right to self-government exists as an aborigi- 
nal right, there could be a substantial re-ordering of powers. Indian 
governments may have implicit legislative powers that are now unrec- 
ognized.'** 


The Penner report remarked that many Indian witnesses appearing before 
the committee affirmed that the Aboriginal right of self-government had an exist- 
ing basis in Canadian law. For example, a representative of the Canadian Indian 
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Lawyers’ Association, Judy Sayers, invoked the Royal Proclamation of 1763 and 
the Constitution Act, 1982 and concluded that “there is in law and history a def- 
inite basis for self-determination and self-government.”'*’ Noting this possibil- 
ity, the Penner committee recommended that the constitution be amended to 
recognize explicitly and entrench the right of self-government. Indian govern- 
ments would then, in the committee’s view, clearly form a distinct order of gov- 
ernment in Canada, with their jurisdiction defined.'*° 

During the following decade, further constitutional reform was actively 
pursued. Several intensive rounds of constitutional negotiations occurred 
between Aboriginal peoples and the federal and provincial governments.'*’ One 
major aim was to secure explicit constitutional recognition of the right of self- 
government. These efforts culminated in the detailed Aboriginal amendments 
proposed in the Charlottetown Accord of 1992.'** Despite the complexity of 
these provisions, one simple clause lay at their core. The draft legal text of 9 
October 1992 included the following provision: 


35.1 (1) The Aboriginal peoples of Canada have the inherent right 


of self-government within Canada. 


As the wording indicates, this provision does not purport to create a right 
of self-government or to grant it to Aboriginal peoples. It simply affirms that 
Aboriginal peoples have this right, a right described as inherent. It seems fair to 
conclude that the draft provision assumes that the right of self-government was 
already in existence. The provision was intended merely to confirm the right and 
give it explicit constitutional status. Although the Charlottetown Accord was 
never implemented, it bears witness to one important point: all the parties to the 
accord were prepared to recognize that Aboriginal peoples already possessed the 
inherent right to govern themselves within Canada. 

More recently, this view has been reaffirmed by the government of Canada 
on numerous occasions. On 4 November 1994 a political accord was signed 
between the minister of Indian affairs, Ronald A. Irwin, and the Mikmaq of 
Nova Scotia, in which the parties agreed to conduct further negotiations imple- 
menting the Mi’kmags’ inherent right of self-government regarding education. 
The accord’s preamble states: 


WHEREAS Canada is prepared to act on the premise that the inher- 
ent right of self-government is an existing Aboriginal right within the 
meaning of section 35 of the Constitution Act of 1982; 

AND WHEREAS Canada is engaging in a process of discussion with 
Aboriginal people of Canada on how best to implement the inher- 
ent right of self-government; 

AND WHEREAS Canada is prepared to act on the premise that the 


inherent right of self-government includes jurisdiction in respect of 
education; 
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The following month, on 7 December 1994, a framework agreement was 
concluded between First Nations communities in Manitoba, represented by the 
Assembly of Manitoba Chiefs, and the Queen represented by the minister of 
Indian affairs. The thrust of the agreement is to dismantle the operations of the 
Department of Indian Affairs and Northern Development (DIAND) in Manitoba, 
restore jurisdiction to First Nations peoples, and recognize First Nations gov- 
ernments. [he agreement sets out a number of principles to guide this process, 
including the following: 


5.2 The inherent right of self-government, First Nations’ Treaty 
rights and Aboriginal rights will form the basis for the relationships 
which will be developed as a result of the process; 

5.3 In this process, the Treaty rights of First Nations will be given 
an interpretation, to be agreed upon by Canada and First Nations, 
in contemporary terms while giving full recognition to their origi- 
nal spirit and intent; 

5.4 First Nations governments in Manitoba and their powers will 
be consistent with Section 35 of the Constitution Act, 1982; 


Finally, in August 1995, the federal government issued a policy guide 
entitled Aboriginal Self-Government, which sets out the government's approach 
to implementing the inherent right of self-government. The policy guide affirms: 


The Government of Canada recognizes the inherent right of self-gov- 
ernment as an existing Aboriginal right under section 35 of the 
Constitution Act, 1982. \t recognizes, as well, that the inherent right 
may find expression in treaties, and in the context of the Crown’ rela- 
tionship with treaty First Nations. Recognition of the inherent right 
is based on the view that the Aboriginal peoples of Canada have the 
right to govern themselves in relation to matters that are internal to 
their communities, integral to their unique cultures, identities, tra- 
ditions, languages and institutions, and with respect to their special 


relationship to their land and their resources. !°” 


The policy guide acknowledges that the inherent right of self-government may 
be enforceable in the courts. However, it affirms a strong preference for nego- 
tiation over litigation as the most practical method to implement the inherent 
right. 

These documents show that the federal government recognizes that the 
inherent right of self-government is entrenched in section 35(1) of the 
Constitution Act, 1982 as an Aboriginal and treaty-protected right. As seen ear- 
lier, this view is consistent with the unanimous decision of the Supreme Court 
of Canada in Sioui, which indicates that the right of self-government is an 


Aboriginal right under the common law of Canada. 
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Nevertheless, serious arguments have been advanced to the effect that the 
right of self-government was in fact extinguished before 1982 and as such 
cannot benefit from the constitutional guarantee in section 35(1). It is impor- 
tant to address these arguments, even if they involve somewhat technical mat- 
ters that seem far removed from the broad approach recommended earlier. 

Four main arguments need to be considered. The first three are compre- 
hensive in nature: they apply to all Aboriginal peoples in Canada, including First 
Nations, Inuit and Métis peoples. The final argument is narrower and applies 
only to peoples covered by the /ndian Act. In the Delgamuukw case, a majority 
of the British Columbia Court of Appeal accepted the first three arguments and 
held that any inherent powers of Aboriginal governments in British Columbia 
were extinguished at the latest when the colony joined Confederation in 1871.” 
The case is now on further appeal to the Supreme Court of Canada and is being 
held in abeyance pending further negotiations between the parties. 

Briefly, the first argument maintains that inherent Aboriginal govern- 
mental powers were automatically terminated as a matter of British law when 
the British Crown and Parliament assumed sovereignty over Canadian territory. 
The second argument is a variation on this view, holding that Aboriginal powers 
were extinguished when the Crown appointed a governor and set up a local law- 
making authority, such as an assembly or the governor in council. The third argu- 
ment maintains that, in any case, Aboriginal powers came to an end when the 
Constitution Act, 1867 became applicable to the territory in question. This 
result is said to flow from the act’s comprehensive division of legislative powers 
between the federal and provincial governments and from the grant of exclusive 
jurisdiction over Indian affairs to Parliament. The fourth argument holds that 
federal Indian legislation passed after 1867 effectively wiped out any inherent 
jurisdiction held by Indian peoples and substituted a form of delegated juris- 
diction. 

The first two arguments are both ostensibly based on the British doctrine 
of the sovereignty of Parliament and so can be considered together. In his clas- 
sic Introduction to the Study of the Law of the Constitution, Dicey summarizes this 
doctrine as follows: 


The principle of Parliamentary sovereignty means neither more nor 
less than this, namely, that Parliament thus defined has, under the 
English constitution, the right to make or unmake any law whatever; 
and, further, that no person or body is recognized by the law of 
England as having a right to override or set aside the legislation of 
Parliament. 

A law may, for our present purpose, be defined as “any rule 
which will be enforced by the courts.” The principle then of 
Parliamentary sovereignty may, looked at from its positive side, be 
thus described: Any Act of Parliament or any part of an Act of 
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Parliament, which makes a new law, or repeals or modifies an exist- 
ing law, will be obeyed by the courts. The same principle, looked at 
from its negative side, may be thus stated: There is no person or body 
of persons who can, under the English constitution, make laws 
which override or derogate from an Act of Parliament, or which (to 
express the same thing in other words) will be enforced by the courts 
in contravention of an Act of Parliament.!”! 


The argument then cites the view expressed by the Supreme Court of 
Canada in the Sparrow case: 


[While] British policy towards the native population was based on 
respect for their right to occupy their traditional lands, a proposition 
to which the Royal Proclamation of 1763 bears witness, there was 
from the outset never any doubt that sovereignty and legislative 
power, and indeed the underlying title, to such lands vested in the 


Grownns?7 


Taken in combination with the doctrine of parliamentary sovereignty, this 
view leads necessarily to the conclusion that the sovereignty of the British 
Parliament (and of local legislatures established under British authority) left no 
room whatever for Aboriginal jurisdiction, which was automatically extinguished. 

In the Commission's view, this argument is not sound. Even if one accepts 
the premises given, they do not lead to the conclusion that Aboriginal jurisdic- 
tion was necessarily terminated. The doctrine of parliamentary sovereignty, as 
framed by Dicey, involves two related propositions. The first proposition affirms 
that “Parliament...has, under the English constitution, the right to make or 
unmake any law whatever”. As applied to Aboriginal peoples, this proposition 
means that once the Crown assumes authority over a certain territory, the 
British Parliament (or suitably empowered local legislatures) would have the 
power to repeal or modify indigenous laws and to curtail or abolish Aboriginal 
jurisdiction. However, it does not follow that Aboriginal laws and jurisdiction 
would be terminated automatically once the British Parliament assumes author- 
ity. It only means that, according to British law, both would now be subject to 
the paramount authority of the British Parliament. A clear and plain parlia- 
mentary act would be required to terminate them. To draw a parallel, under the 
doctrine of parliamentary sovereignty, the British Parliament has the power to 
confiscate all private lands in England without compensation. Nevertheless, the 
fact that Parliament has the power to do this does not mean that private prop- 
erty automatically ceases to exist. Very clear legislation would be needed to pro- 
duce such a drastic result. 

The second proposition framed by Dicey states that “no person or body 
is recognized by the law of England as having a right to override or set aside the 
legislation of Parliament”. This proposition means that under British law, once 
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the Crown assumes authority over a certain Canadian territory, no Aboriginal 
institution would have the power to override a parliamentary statute applying 
in the territory (or a law passed by a suitably empowered local legislature). 
According to this doctrine, an Aboriginal body would not be able to enforce an 
indigenous law that was inconsistent with a British statute. However, as long as 
no such inconsistency existed, the indigenous law would remain in force. 
Furthermore, the capacity of the Aboriginal body to formulate or enforce the laws 
of the group would not be extinguished but would continue to exist, subject to 
the paramount power of Parliament. 

To summarize, it is a mistake to think that under the doctrine of parlia- 
mentary sovereignty the power of an Aboriginal group to formulate and enforce 
its own laws is automatically terminated once the Crown assumes authority. The 
doctrine of parliamentary sovereignty maintains simply that the group and its 
laws are now subordinate to parliamentary power. If Parliament exercises this 
power to override or amend the indigenous laws in question or to abolish inher- 
ent Aboriginal jurisdiction, Crown courts will give effect to this act.!?? However, 
so long as Parliament does not act in this manner, Aboriginal laws and juris- 
diction remain essentially intact. 

For example, as seen in the case of Connolly v. Woolrich, the fact that the 
British Crown assumed sovereignty over a certain part of western Canada did 
not mean that the marriage laws of Aboriginal peoples living there were auto- 
matically terminated or that Aboriginal jurisdiction to enforce these laws was 
superseded. To the contrary, indigenous laws and jurisdiction continued to 
exist, in the absence of British legislation repealing or modifying them. 

So, the simple fact that the British Crown gained control over a certain 
Canadian territory and established a local legislature there did not mean that 
inherent Aboriginal jurisdiction was automatically superseded. In the absence of 
clear and plain legislation to the contrary, indigenous jurisdiction continued to 
exist under the Crown’s protection. As seen earlier, this conclusion is consistent 
with the wording of the Royal Proclamation of 1763, which speaks of “the sev- 
eral Nations or Tribes of Indians, with whom We are connected, and who live 
under Our Protection”. It is also consistent with the unanimous decision of the 
Supreme Court of Canada in Szouz, which affirmed that the British Crown 
allowed Aboriginal peoples “autonomy in their internal affairs, intervening in this 
area as little as possible”. 

These reflections dispose of the first two arguments identified. However, 
they bring us directly to the third argument. This argument affirms that when 
the British Parliament passed the Constitution Act, 1867, it clearly expressed the 
intention to abolish any form of inherent Aboriginal jurisdiction in Canada. In 
other words, not only did Parliament have the power to abolish indigenous juris- 


diction, it actually exercised this power in 1867. This argument is based on two 
related propositions. 
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The first proposition holds that the Constitution Act, 1867 divided all gov- 
ernmental powers between the federal and provincial governments, except for 
a few matters expressly reserved. As the privy council remarked in the Reference 


Appeal (1912): 


In 1867 the desire of Canada for a definite Constitution embracing 
the entire Dominion was embodied in the British North America 
Act. Now, there can be no doubt that under this organic instrument 
the powers distributed between the Dominion on the one hand and 
the provinces on the other hand cover the whole area of self-gov- 
ernment within the whole area of Canada. It would be subversive of 
the entire scheme and policy of the Act to assume that any point of 
internal self-government was withheld from Canada.” 


According to this argument, the complete distribution of legislative and executive 
authority between the federal and provincial governments in 1867 did not leave 
any room for inherent Aboriginal jurisdiction, which was necessarily extinguished. 

The second proposition invokes section 91 of the Constitution Act, 1867, 
which provides that Parliament has “exclusive Legislative Authority” over all the 
matters listed in the section, including “Indians, and Lands reserved for the 
Indians” (section 91(24)). According to this argument, the word ‘exclusive’ 
abolishes any Aboriginal jurisdiction. Section 91(24) indicates that Parliament 
is the sole governmental authority capable of dealing with Aboriginal peoples. 
It would be inconsistent with the section’s wording, according to this view, if such 
an authority resided in both Parliament and Indigenous peoples. 

In our opinion, these arguments are not persuasive. They fail to take 
account of the historical background to the Constitution Act, 1867 and the pur- 
poses the act was designed to serve. The year 1867 was not, of course, the first 
occasion upon which Canadian governments had been granted comprehensive 
powers. From early times, local colonial governments had been empowered to 
legislate for the peace, welfare and good government of the colony (or some varl- 
ation on this formula), and this grant was understood to confer comprehensive 
authority within the larger framework of imperial legislation, subject to any spe- 
cific limitations.'” 

For example, the Royal Commission to the Governor of Nova Scotia in 
1749 authorized him to constitute a council and an assembly and together 
with them to legislate “for the Public peace, welfare & good government of our 
said province”.'°° The Royal Proclamation of 1763 contained a similar provision 
for Quebec, empowering the governor, council and assembly to make laws “for 
the Publick Peace, Welfare, and Good Government” of the colony.'”’ Likewise, 
the Constitutional Act, 1791 gave the councils and assemblies of Upper and Lower 
Canada the power, together with the Crown, to make laws for the peace, wel- 
fare and good government of the provinces in question.” * The same language 
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is found in the Union Act, 1840.'”? These general grants of authority included 
the power to deal with Aboriginal peoples and their affairs, as is evinced by the 
many executive acts and statutes concerning Indians and Indian lands in the 
colonies before 1867. 

The Constitution Act, 1867 did not materially increase the power of 
Canadian governments to deal with Aboriginal peoples, nor did it alter the status 
of Aboriginal institutions of government. Its main effect was to transfer powers 
formerly held by the governments of the provinces to the new federal govern- 
ment, powers that were held to the exclusion of the provinces. This fact explains 
the wording of section 91, which gives Parliament an exclusive set of powers over 
a specific list of subject matters, including “Indians, and Lands reserved for the 
Indians”. By the same token, section 92 gives provincial legislatures the exclu- 
sive power to make laws regarding certain other matters. The wording of the two 
sections is reciprocal and designed to eliminate overlap between the federal and 
provincial authorities. 

In our view, the term exclusive in section 91 means exclusive of the provin- 
cial legislatures. The term does not address the question of inherent Aboriginal 
jurisdiction and does not affect it. Before 1867, Aboriginal jurisdiction had coex- 
isted with the old colonial constitutions in force in the provinces; it continued 
to exist in the new federation of Canada. 

A parallel approach to the act of 1867 was taken by Lord Denning in R v. 
Secretary of State: 


Save for that reference in s. 91(24), the 1867 Act was silent on 
Indian affairs. Nothing was said about the title to property in the 
‘lands reserved for the Indians’, nor to the revenues therefrom, nor 
to the rights and obligations of the Crown or the Indians thence- 
forward in regard thereto. But I have no doubt that all concerned 
regarded the royal proclamation of 1763 as still of binding force. It 
was an unwritten provision which went without saying. It was bind- 
ing on the legislatures of the Dominion and the provinces just as if 
there had been included in the statute a sentence: “The aboriginal 
peoples of Canada shall continue to have all their rights and freedoms 


as recognized by the royal proclamation of 1763’.””” 


The continued existence of Aboriginal political systems is borne out by leg- 
islation enacted both before and after the Constitution Act, 1867. Consider, for 
example, the Indian Lands Act, passed by the Province of Canada in 1860.7” 
Section 4 provides that lands reserved for the use of any tribe or band of Indians 
cannot be surrendered except on this condition: 


Such release or surrender shall be assented to by the Chief, or if more 


than one Chief, by a majority of the Chiefs of the tribe or band of 
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Indians, assembled at a meeting or Council of the tribe or band sum- 
moned for that purpose according to their rules. [emphasis added] 


This section apparently presupposes that each tribe or band of Indians retained 
its internal political structure as determined by the tribe’s own rules. The act 
superimposes a further layer of regulations on these structures but otherwise 
leaves them intact. 

The Constitution Act, 1867 did not change this position, as we see in the first 
federal Indian statute passed after Confederation. The /ndian Lands Act of 1868 
contains wording virtually identical to that found in the 1860 act.” Section 8 states 
that no surrender of lands reserved for the use of any tribe, band or body of Indians 
is valid unless assented to by the chief or chiefs of the group assembled “at a meet- 
ing or council of the tribe, band or body summoned for that purpose according 
to their rules’. (emphasis added] Similar wording appears in federal Indian legis- 
lation until 1951, when the provision changes.””” Nevertheless, section 2 of the 
Indian Act of 1951 continues to envisage bands with councils and chiefs chosen 
“according to the custom of the band”, and a similar provision appears in the cur- 
rent Indian Act. These provisions correctly assume that the internal constitutions 
of Aboriginal groups survived the passage of the Constitution Act, 1867. 

Section 129 of the 1867 act gives added support to this conclusion. The 
section enunciates a broad principle of continuity whereby laws and powers exist- 
ing before 1867 presumptively remained in force in the new federation. The text 
states that, except as provided elsewhere in the act, “all Laws in force in Canada, 
Nova Scotia, or New Brunswick at the Union, and all Courts of Civil and 
Criminal Jurisdiction, and all legal Commissions, Powers, and Authorities, and 
all Officers, Judicial, Administrative, and Ministerial” [emphasis added] shall 
continue to operate, subject nevertheless to be repealed, abolished or amended 
by Parliament or the provincial legislatures, according to their respective capac- 
ities. In our opinion, this language is sufficient to prevent Aboriginal govern- 
mental structures, powers and laws from being swept away by the division of 
powers accomplished by the 1867 act. It leaves these matters in the same state 
as before 1867, subject to any new legislation passed by Parliament. 

Nevertheless, beginning in 1869, Parliament passed a series of measures 
defining the governmental powers of Indian chiefs and councils and subordi- 
nating them to the discretion of federal officials.*”* This legislation provides the 
basis of the fourth extinguishment argument. This argument applies only to peo- 
ples covered by the Indian acts and does not affect the position of Inuit or Métis 
people. In brief, the argument maintains that federal Indian legislation wiped 
out any form of inherent jurisdiction in Aboriginal peoples and substituted a 
restricted form of delegated governmental authority. 

We do not find this argument convincing. As discussed in Volume 1, 
Chapter 9, the basic pattern was established by the Indian Enfranchisement and 
Management Act of 1869, which provides in section 12: 
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The Chief or Chiefs of any Tribe in Council may frame, subject to 
confirmation by the Governor in Council, rules and regulations for 
the following subjects, viz: 
1. The care of the public health. 
2. The observance of order and decorum at assemblies of the 
people in General Council or on other occasions. 
3. The repression of intemperance and profligacy. 
4. The prevention of trespass by cattle. 
5. The maintenance of roads, bridges, ditches and fences. 
6. The construction of and maintaining in repair of school houses, 
council houses and other Indian public buildings. 
7. The establishment of pounds and the appointment of pound- 
keepers.” 


This provision, and others like it, clearly purported to alter the existing gov- 
ernmental structures of Aboriginal groups. It attributed legislative powers to indi- 
viduals and entities that may not have possessed them previously and confined 
these powers to a narrow range of subjects. Nevertheless, these restrictive mea- 
sures did not build upon completely new foundations. They took for granted 
the existence of Aboriginal groups as distinct political entities and introduced 
or authorized changes in their internal political structures. 

We see an example of this approach in the second paragraph of the section 
just quoted, which authorizes chiefs in council to frame regulations dealing with 
order and decorum assemblies of the people in general council, which assumes 
the continuing existence of assemblies and councils constituted under Indian 
custom. Another provision in the same act authorizes the governor in council 
to order that chiefs be elected by the adult male members of the group and hold 
office for three years, unless dismissed by the governor for bad behaviour. 
However, this provision is left to be implemented at the governor's discretion. 
Otherwise, the group’s traditional mode of selecting chiefs continues as before. 
So, while it is true that federal Indian legislation severely disrupted and distorted 
the political structures of Aboriginal peoples, leaving them with limited powers, 
in our view the legislation did not evince a clear and plain intention to strip them 
of all governmental authority. 

We conclude, then, that the inherent right of self-government of Aboriginal 
peoples was still in existence in 1982 when section 35(1) was enacted. As such, 
it qualifies as an existing right under the section. One great achievement of sec- 
tion 35(1) of the Constitution Act, 1982 was to deal with the issue of the status 
of Aboriginal governments in a manner favourable to Aboriginal views. By 
entrenching Aboriginal and treaty rights in the constitution, section 35(1) 
ensured that the right of self-government would henceforth enjoy a substantial 
degree of immunity from federal and provincial legislation, except where the leg- 
islation could be justified under a strict constitutional standard. 
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CONCLUSIONS 


8. The Commission concludes that the inherent right of Aboriginal self-gov- 
ernment is recognized and affirmed in section 35(1) of the Constitution Act, 1982 
as an Aboriginal and treaty-protected right. The inherent right is thus entrenched 
in the Canadian constitution, providing a basis for Aboriginal governments to 
function as one of three distinct orders of government in Canada. 

9. The constitutional right of self-government does not supersede the right of 
self-determination or take precedence over it. Rather, it is available to Aboriginal 
peoples who wish to take advantage of it, in addition to their right of self-deter- 
mination, treaty rights and any other rights that they enjoy now or negotiate in 
the future. In other words, the constitutional right of self-government is one of 
a range of voluntary options available to Aboriginal peoples. 


The scope of constitutional self-government 


Let us turn now to the question of the precise nature and scope of the Aboriginal 
right of self-government under section 35. It should be emphasized once again 
that, in speaking of the right of self-government in this context, we have in mind 
the particular version of that right now recognized in Canadian constitutional 
law. We are not referring to the broad right of self-government that is asserted 
by many Aboriginal peoples on the basis of their treaties or on other historical 
and political grounds. The precise character of that broader right varies from 
people to people, as do its dimensions and overall significance. We think that 
this matter is better addressed by each Aboriginal people in negotiations with the 
Crown. Here we deal only with the right of self-government that, in our judge- 
ment, is recognized in section 35(1) of the Constitution Act, 1982. 

It follows from what we have already said that the right of self-government 
is inherent in its source, in the sense that it finds its origins within Aboriginal 
peoples, as a contemporary manifestation of the powers they originally held as 
independent and sovereign nations. It does not stem from constitutional grant; 
that is, it is not a derivative right. The distinction between an inherent and a 
derivative right is not merely symbolic. It addresses the basic issue of how 
Canada emerged and what it stands for. According to proponents of the view 
that the right is derivative, Aboriginal peoples have no rights of government other 
than those that the written constitution creates or that the federal and provin- 
cial governments choose to delegate. By contrast, our approach sees Aboriginal 
peoples as the bearers of ancient and enduring powers of government that they 
carried with them as they established relations with the Crown. Under the first 
theory, Aboriginal governments are newcomers on the constitutional scene, 
mere neophytes among governments in Canada. Under the second doctrine, 
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Aboriginal governments give the constitution its deepest and most resilient 
roots in the Canadian soil. 

The Aboriginal right of self-government is recognized by the Canadian 
legal system, under the constitutional common law of Canada and also under 
section 35(1). So, while the section 35(1) right is inherent in point of origin, as 
a matter of current status it is a right held in Canadian law. The implication is 
that, while Aboriginal peoples have the inherent legal right to govern themselves 
under section 35(1), this constitutional right is exercisable only within the 
framework of Canada. Section 35 does not warrant a claim to unlimited gov- 
ernmental powers or to complete sovereignty, such as independent states are com- 
monly thought to possess. As with the federal and provincial governments, 
Aboriginal governments operate within a sphere of sovereignty defined by the 
constitution. In short, the Aboriginal right of self-government in section 35(1) 
involves circumscribed rather than unlimited powers. 

Within their sphere of jurisdiction, however, the authority of Aboriginal 
governments is immune to indiscriminate federal or provincial interference. This 
conclusion flows from the Sparrow decision, where Aboriginal rights and treaty 
rights were treated as immune to legislative inroads, except where a high con- 
stitutional standard could be satisfied. According to this view, Aboriginal gov- 
ernments are not subordinate to the actions of other governments, but neither 
are they entirely supreme. They occupy an intermediate position. In cases where 
an Aboriginal law conflicts with a federal law, the Aboriginal law will prevail 
except where the federal law can be justified under the Sparrow standard. This 
view recognizes a large degree of Aboriginal sovereignty and yet allows for the 
paramount operation of federal laws in matters of overriding importance to the 
federal government. 

How can the Aboriginal right of self-government in section 35(1) be 
implemented? Here it is helpful to distinguish between two opposing views. 
According to the first view, the right of self-government is merely a potential 
right, which needs to be particularized and adapted to the needs of each 
Aboriginal people before it can be implemented, a process that requires negoti- 
ation and agreement between an Aboriginal people and the Crown. So, under 
this view, the right cannot be implemented unilaterally by an Aboriginal group. 
By contrast, according to the second view, the right of self-government is actual 
rather than potential. As such, it can be implemented immediately to its fullest 
extent by self-starting Aboriginal initiatives, even in the absence of self-govern- 
ment treaties and agreements. 

In our view, neither of these options is entirely satisfactory. To hold that 
the right of self-government cannot be exercised at all without the agreement of 
the Crown appears inconsistent with the fact that the right is inherent. To hold 
that Aboriginal peoples can implement the right to its fullest extent unilaterally 
reads too much into section 35(1), as seen in the broader context of the consti- 
tution as a whole. 
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We propose a middle path between these two extremes. In our approach, the 
right of self-government recognized in section 35(1) should be considered organic, 
in a sense similar to that explained in a First Nations constitutional report: 


Self-government is not a machine to be turned on or Glee lols: at 
organic process, growing out of the people as a tree grows from the earth, 
shaped by their circumstances and responsive to their needs. Like a tree 
growing, it cannot be rushed or twisted to fit a particular mould.” 


We might add that, like trees growing in a forest, Aboriginal governments coex- 
ist with other governments in a complex ecological system. So, while the ancient 
pine of Aboriginal governance is still rooted in the same soil, from which it 
derives stability and sustenance, it is now linked in various intricate ways with 
neighbouring governments. 

According to the organic model, Aboriginal peoples constitute one of 
three orders of government in Canada: Aboriginal, federal and provincial. These 
exercise authority within distinct but overlapping spheres. The Aboriginal sphere 
of jurisdiction includes all matters relating to the good government and welfare 
of Aboriginal peoples and their territories. As noted earlier, this sphere consists 
of both a core and a periphery. In core areas of jurisdiction, an Aboriginal 
people is free to implement its inherent right of self-government by self-start- 
ing initiatives, without the need for agreements with the federal and provincial 
governments, although it would be highly advisable for Aboriginal people to 
negotiate such agreements in the interests of reciprocal recognition and the 
avoidance of litigation. However, in the periphery, the inherent right of self-gov- 
ernment can be exercised only following the conclusion of agreements with the 
federal and provincial governments. 

The core of Aboriginal jurisdiction includes all matters that 


° are of vital concern to the life and welfare of a particular Aboriginal people, 
its culture and identity; 

¢ do not have a major impact on adjacent jurisdictions; and 

¢ are not otherwise the object of transcendent federal or provincial concern. 


The periphery makes up the remainder of the sphere of inherent Aboriginal juris- 
diction. 

Under the organic model, the right of self-government is an inherent 
right in both the core and the periphery. In neither case is the right delegated. 
The effect of agreements with the Crown is to particularize the inherent right, 
not to create it. So, for example, where an Aboriginal group concludes a self-gov- 
ernment treaty with the Crown, the group’s governmental authority is inherent 
throughout the full extent of its jurisdiction, in relation to matters in both the 
core and the periphery. 

At this stage, two related questions arise. First, what are the potential outer 
limits of Aboriginal jurisdiction, including both the core and the periphery? 
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Second, how does Aboriginal jurisdiction interact with the jurisdictions of the fed- 
eral and provincial governments? These are complex and difficult matters. 

In what follows, we focus on the case of an Aboriginal nation that exer- 
cises autonomous authority over an exclusive territory. (Urban and public gov- 
ernments are considered later, in our discussion of models of Aboriginal 
government.) We deal first with the interaction between federal and Aboriginal 
jurisdiction, then turn to the question of provincial jurisdiction.” 

In our view, the relationship between federal and Aboriginal authority is 
governed by three guiding principles. First, the Aboriginal sphere of authority 
under section 35(1), including both core and periphery, has roughly the same 
maximum scope as the federal head of power with respect to ‘Indians, and 
Lands reserved for the Indians’ recognized in section 91(24) of the Constitution 
Act, 1867. This sphere includes all matters relating to the good government and 
welfare of Aboriginal peoples and their territories. This approach assumes that, 
in the interests of constitutional rationality and harmony, the word ‘Indians’ in 
section 91(24) carries the same meaning as the phrase ‘aboriginal peoples’ in sec- 
tion 35; that is, it extends not only to ‘Indians’ in the narrow sense of the word, 
but also to the Métis people and Inuit of Canada.*”* 

Second, within this sphere, Aboriginal governments and the federal gov- 
ernment generally have concurrent powers; that is, they have independent but 
overlapping authority. As one commentator has written, “There is no indication 
that section 35 was intended to supersede completely an established head of 
Federal power such as section 91(24). So, it follows that Aboriginal governments 
and the Federal Parliament must have concurrent authority over the matters spec- 
ified in section 91(24).””” Nevertheless, the exercise of federal authority is 
clearly subject to the terms of section 35(1), which protects Aboriginal and treaty 
rights, including the inherent right of self-government. 

Third, where a conflict arises between an Aboriginal law and a federal law 
within this concurrent sphere, the Aboriginal law will take priority, except 
where the federal law satisfies the Sparrow standard. Under this standard, fed- 
eral laws will prevail where the need for federal action can be shown to be com- 
pelling and substantial and the legislation is consistent with the Crown’s basic 
trust responsibilities to Aboriginal peoples.*"” 

Let us now consider the position of the provincial governments in this 
scheme. In a broad way, we think that the interaction between Aboriginal and 
provincial jurisdiction is governed by rules similar to those regulating the inter- 
action of federal and provincial jurisdictions in this area. Under this approach, 
the matter is governed by four general principles.7"’ 

First, the provinces cannot single out for specific treatment subjects that 
fall within the concurrent sphere of Aboriginal and federal authority that results 
from the joint operation of section 35(1) of the Constitution Act, 1982 and sec- 
tion 91(24) of the Constitution Act, 1867. So, for example, provincial legislation 
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specifically regulating the education of Aboriginal children on Aboriginal terri- 
tories would be invalid. 

Second, provincial laws of general application that affect an integral part 
of a subject-matter falling within the concurrent Aboriginal-federal sphere are 
inapplicable within that sphere. For example, general provincial laws governing 
the use and disposition of property would not apply to lands located within 
Aboriginal territories, because such laws deal with a subject-matter that is inte- 
gral to Aboriginal-federal jurisdiction. 

Third, subject to these first two principles, provincial laws of general 
application apply to Aboriginal peoples and their territories in relation to sub- 
jects that fall within provincial jurisdiction. In particular, it seems unlikely that 
section 35(1) establishes Aboriginal enclaves within which general provincial laws 
have no application. Certain aspects of subject-matters that otherwise fall within 
the Aboriginal-federal sphere will be susceptible to general provincial laws. For 
example, general provincial labour laws may well apply to businesses and indus- 
tries operating on Aboriginal territories; likewise, provincial laws governing the 
practice of professions such as law and medicine will probably extend to 
Aboriginal territories, as will provincial traffic laws.?” 

Fourth, this last principle is subject to an important proviso. Where 
Aboriginal laws conflict with provincial laws of general application, the 
Aboriginal laws will take precedence. So, for example, Aboriginal labour laws will 
usually displace any conflicting provincial labour laws within Aboriginal terri- 
tories, and Aboriginal traffic laws will ordinarily take precedence over conflict- 
ing provincial traffic laws.” 

Under this approach, then, Aboriginal peoples have a form of organic juris- 
diction. Within core areas, an Aboriginal government is free to establish an exclu- 
sive sphere of operation by enacting legislation that is sufficient to displace 
federal and provincial laws. An Aboriginal government may proceed at its own 
pace, gradually occupying various areas within the core as need and circumstance 
dictate. Until an area is occupied by Aboriginal legislation, the area will continue 
to be governed by federal legislation and provincial laws of general application, 
under normal constitutional principles. By the same token, once an Aboriginal 
group vacates an area previously occupied, relevant federal and provincial laws 
will resume their application. The overall result is illustrated by Figure 3.1. 

What is the concrete scope of the entire sphere of Aboriginal jurisdiction, 
including both the core and the periphery? We saw earlier that, in principle, the 
sphere comprises all matters relating to the good government and welfare of 
Aboriginal peoples and their territories. In concrete terms, this probably includes 
(but is not necessarily limited to) the following subject-matters: 


° constitution and governmental institutions 
° citizenship and membership 
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Aboriginal Sphere 


Federal 
Sphere 


Provincial 


Sphere 


¢ elections and referenda 

* access to and residence in the territory 

¢ lands, waters, sea-ice and natural resources 

* preservation, protection and management of the environment, including wild 
animals and fish 

* economic life, including commerce, labour, agriculture, grazing, hunting, 
trapping fishing, forestry, mining, and management of natural resources in 
general 

° the operation of businesses, trades and professions 

* transfer and management of public monies and other assets 

* taxation 

* family matters, including marriage, divorce, adoption and child custody 

* property rights, including succession and estates 

* education 

* social services and welfare, including child welfare 

e health 

¢ language, culture, values and traditions 

* criminal law and procedure 

¢ the administration of justice, including the establishment of courts and tri- 
bunals with civil and criminal jurisdiction 
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° policing 
¢ public works and housing 
¢ local institutions. 


Which powers fall within the core of Aboriginal jurisdiction, rather than 
the periphery? As indicated, the core includes all matters that are of vital con- 
cern to the life and welfare of a particular Aboriginal people, its culture and iden- 
tity; do not have a major impact on adjacent jurisdictions; and are not otherwise 
the object of transcendent federal or provincial concern. To give a partial list, it 
seems likely that an Aboriginal nation with an exclusive territory would be 
entitled as a matter of its core jurisdiction to draw up a constitution, set up basic 
governmental institutions, establish courts, lay down citizenship criteria and pro- 
cedures, run its own schools, maintain its own health and social services, deal 
with family matters, regulate many economic activities, foster and protect its lan- 
cuage, culture and identity, regulate the use of its lands, waters and resources, 
levy taxes, deal with aspects of criminal law and procedure, and generally main- 
tain peace and security within the territory. In particular, the regulation of 
many substantive Aboriginal and treaty rights protected under section 35(1) 
would probably fall within the core of Aboriginal jurisdiction. 

By contrast, to take only one example, an Aboriginal nation would not be 
entitled as part of its core powers to authorize activities on its territories that 
potentially pose risks to the health and welfare of people in adjacent jurisdictions, 
such as the storage of hazardous waste or the pollution of the environment. Such 
activities would potentially have a major impact on adjacent jurisdictions and 
so would require intergovernmental agreements. 

In most cases, an Aboriginal nation would not be able to exercise its core 
governmental powers beyond its own territory without intergovernmental 
treaties or agreements. So, for example, where an Aboriginal government wishes 
to provide social services to its citizens living in urban centres located outside its 
territory, it will normally need to conclude treaties or agreements with the other 
governments concerned. 

However, there may be exceptions to this territorial limitation. For exam- 
ple, where an Aboriginal nation holds section 35(1) fishing rights with respect 
to traditional waters located outside its exclusive territory, the nation is proba- 
bly capable of regulating the fishing activities of its own citizens in those areas 
as part of its core powers because, according to the Sparrow decision, there are 
strict limitations on the ability of the federal government to do so under section 
35(1).7"4 Since the federal government cannot regulate the exercise of a nation’s 
collective Aboriginal fishing rights without meeting a high standard of justifi- 
cation, a jurisdictional vacuum may result unless the nation itself has the capac- 
ity to regulate the fishing of its own citizens. 
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It is interesting to compare the jurisdictional approach outlined here with 
the draft text of the Charlottetown Accord.” The accord proposed inserting the 
following clauses in the Constitution Act, 1982: 


35.1 (1) The Aboriginal peoples of Canada have the inherent right 
of self-government within Canada. 

(2) The right referred to in subsection (1) shall be interpreted 
in a manner consistent with the recognition of the gov- 
ernments of the Aboriginal peoples of Canada as consti- 
tuting one of three orders of government in Canada. 

(3) The exercise of the right referred to in subsection (1) includes 
the authority of duly constituted legislative bodies of the 
Aboriginal peoples, each within its own jurisdiction, 

(a) to safeguard and develop their languages, cultures, 
economies, identities, institutions and traditions, and 
(b) to develop, maintain and strengthen their relation- 
ship with their lands, waters and environment, 
so as to determine and control their development as peo- 
ples according to their own values and priorities and to 
ensure the integrity of their societies. 


This section was balanced by another, providing as follows: 


35.4 (1) Except as otherwise provided by the Constitution of 
Canada, the laws of Canada and the laws of the provinces 
and territories continue to apply to the Aboriginal peoples 
of Canada, subject nevertheless to being displaced by laws 
enacted by legislative bodies of the Aboriginal peoples 
according to their authority. 

(2) No aboriginal law or any other exercise of the inherent 
right of self-government under section 35.1 may be incon- 
sistent with federal or provincial laws that are essential to 
the preservation of peace, order and good government in 
Canada. 

(3) For greater certainty, nothing in this section extends the leg- 
islative authority of the Parliament of Canada or the legis- 
latures of the provinces or territories. 


Significantly, the Manitoba First Nations Government Framework 
Agreement, signed on 7 December 1994, follows closely the items listed in sec- 
tion 35.1(3) of the Charlottetown Accord. Article 5.11 of the agreement provides: 


First Nations governments in Manitoba will be able to undertake leg- 
islative, executive, administrative and judicial functions, based on 
agreements which are consistent with the inherent right of self-gov- 
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ernment and, with that proviso, will include, but not be limited to, 
the protection and promotion of their cultures, identities, institutions, 
traditions, citizenship, lands, waters, economies and languages.” ie 


This list differs from the Charlottetown text in only two respects: the citizen- 
ship item is a new one, not found in the Charlottetown text and the environ- 
ment item, mentioned in the Charlottetown agreement, is not mentioned in the 
Manitoba agreement. While these represent differences of emphasis, in both 
instances the missing topics are probably covered by other general headings.*'” 

More recently, in August 1995, the government of Canada issued a policy 
guide entitled Aboriginal Self-Government, which is designed to serve as a frame- 
work for the negotiation of agreements implementing the inherent right of 
self-government.” In broad terms, the statement views the scope of Aboriginal 
jurisdiction as likely extending to 


matters that are internal to the group, integral to its distinct 
Aboriginal culture, and essential to its operation as a government or 
institution. 


The guide goes on to flesh out this broad affirmation in substantial detail. It pro- 
vides three lists of subject-matters. The first list comprises a range of matters that 
the federal government views as proper subjects for negotiation under the def- 
inition just quoted. These include 


¢ the establishment of governing structures, internal constitutions, elections, 
and leadership selection processes 

¢ membership 

* marriage 

¢ adoption and child welfare 

¢ Aboriginal language, culture and religion 

* education 

° health 

° social services 

* administration and enforcement of Aboriginal laws, including the estab- 
lishment of Aboriginal courts or tribunals and the creation of offences of the 
type normally created by local or regional governments 

° policing 

* property rights, including succession and estates 

¢ land management, including zoning, service fees, land tenure and access, and 
expropriation of Aboriginal land 

¢ natural resources management 

¢ agriculture 

¢ hunting, fishing and trapping on Aboriginal lands 


¢ direct taxation and property taxation of members 
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* transfer and management of monies and group assets 
¢ management of public works and infrastructure 
¢ housing 


local transportation 


licensing and regulation of business 


The second list includes areas that, in the federal government's view, go 
beyond matters that are integral to Aboriginal culture or that are strictly inter- 
nal to an Aboriginal group. In these areas, the federal government declares its will- 
ingness to negotiate some measure of Aboriginal jurisdiction, while specifying 
that primary law-making authority would remain with the federal or provincial 
governments, whose laws would prevail in the case of conflict with Aboriginal 
laws. Subject-matters in this category include the following: 


¢ divorce 

¢ Jabour and training 

¢ administration of justice issues, including the administration of certain fed- 
eral criminal laws 

¢ penitentiaries and parole 

¢ environmental protection 

¢ fisheries co-management 

¢ migratory birds co-management 

° gaming 

¢ emergency preparedness 


The third list includes subject-areas where, in the federal government's view, 
there are no compelling reasons for Aboriginal governments to exercise law- 
making authority and that cannot be characterized as either integral to Aboriginal 
cultures or internal to Aboriginal groups. These areas are grouped under two 


headings: 


1. Powers related to Canadian sovereignty, defence and external relations, 
including 


* international relations, diplomatic relations and foreign policy 
¢ national defence and security 

¢ security of national borders 

* international treaty making 

* immigration, naturalization and aliens 

¢ international trade, including tariffs and import-export policy 


2. Other national interest powers, including 


¢ management and regulations of the national economy (including such matters 
as fiscal and monetary policy, the banking system, bankruptcy and currency) 
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¢ maintenance of national law and order (including substantive criminal law, 
emergencies, and matters of “peace, order and good government”) 

° protection of the health and safety of all Canadians 

¢ federal undertakings and powers (such as broadcasting and communications, 
aeronautics, navigation and shipping, and national transportation systems.) 


While matters on the third list are excluded from self-government negotiations, 
the policy guide envisages the possibility of entering into “administrative arrange- 
ments’ in these areas, where such arrangements are feasible and appropriate. 

With respect to the implementation of self-government agreements, the 
federal government declares its willingness to ensure that the rights set out in such 
agreements receive constitutional protection as treaty rights within the scope of 
section 35 of the Constitution Act, 1982. This protection may be secured by new 
treaties or comprehensive land claims agreements, or by additions to existing 
treaties. 

The policy guide affirms that implementation of the inherent right of self- 
government will not lead to the automatic exclusion of federal and provincial 
laws, many of which will continue to apply to Aboriginal peoples or co-exist with 
Aboriginal laws. To minimize conflicts between Aboriginal laws and federal or 
provincial laws, the federal government proposes that all self-government agree- 
ments should establish rules of priority for resolving such conflicts. While these 
rules may provide for the paramountcy of Aboriginal laws, in the federal gov- 
ernment’s view, they may not deviate from the basic principle that “federal and 
provincial laws of overriding national or provincial importance will prevail over 
conflicting Aboriginal laws”. 


CONCLUSIONS 


10. The Commission concludes that, generally speaking, the sphere of inherent 
Aboriginal jurisdiction under section 35(1) comprises all matters relating to the 
good government and welfare of Aboriginal peoples and their territories. This 
sphere of inherent jurisdiction is divided into two sectors: a core and a periphery. 
11. The core of Aboriginal jurisdiction includes all matters that are of vital con- 
cern to the life and welfare of a particular Aboriginal people, its culture and iden- 
tity; that do not have a major impact on adjacent jurisdictions; and that otherwise 
are not the object of transcendent federal or provincial concern. With respect to 
these matters, an Aboriginal group has the right to exercise authority and legis- 
late at its own initiative, without the need to conclude federal and provincial 
agreements. 

12. The periphery comprises the remainder of the sphere of inherent Aboriginal 
jurisdiction. It includes, among other things, subject-matters that have a major 
impact on adjacent jurisdictions or attract transcendent federal or provincial con- 
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cern. Such matters require a substantial degree of co-ordination among 
Aboriginal, federal and provincial governments. In our view, an Aboriginal 
eroup cannot legislate at its own initiative in this area until agreements have been 
concluded with federal and provincial governments. 

13. When an Aboriginal government passes legislation dealing with a subject- 
matter falling within the core, any inconsistent federal or provincial legislation 
is automatically displaced. An Aboriginal government can thus expand, contract 
or vary its exclusive range of operations in an organic manner, in keeping with 
its needs and circumstances. Where there is no inconsistent Aboriginal legisla- 
tion occupying the field in a core area of jurisdiction, federal and provincial laws 
continue to apply in accordance with standard constitutional rules. 

14. By way of exception, in certain cases a federal law may take precedence over 
an Aboriginal law where they conflict. However, for this to happen, the federal 
law has to meet the strict standard laid down by the Supreme Court of Canada 
in Sparrow. Under this standard, the federal law has to serve a compelling and 
substantial need and be consistent with the Crown’s basic fiduciary responsi- 
bilities to Aboriginal peoples. 

15. In relation to matters in the periphery, a self-government treaty or agree- 
ment is needed to settle the jurisdictional overlap between an Aboriginal gov- 
ernment and the federal and provincial governments. Among other things, a 
treaty will need to specify which areas of jurisdiction are exclusive and which are 
concurrent and, in the latter case, which legislation will prevail in case of con- 
flict. Until such a treaty is concluded, Aboriginal jurisdiction in the periphery 
remains in abeyance, and federal and provincial laws continue to apply within 
their respective areas of legislative jurisdiction. 

16. A treaty dealing with the inherent right of self-government gives rise to treaty 
rights under section 35(1) of the Constitution Act, 1982 and thus becomes con- 
stitutionally entrenched. Even when a self-government agreement does not 
itself constitute a treaty, rights articulated in it may nevertheless become con- 
stitutionally entrenched. 


RECOMMENDATIONS 


The Commission recommends that 


Inherent Right of 2.3.4 
Self-Government A\]| governments in Canada recognize that the inherent right of 
Aboriginal self-government has the following characteristics: 


(a) Itis an existing Aboriginal and treaty right that is recognized 
and affirmed in section 35(1) of the Constitution Act, 1982. 
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(b) Its origins lie within Aboriginal peoples and nations as 


(c) 


(d) 


political and cultural entities. 

It arises from the sovereign and independent status of 
Aboriginal peoples and nations before and at the time of 
European contact and from the fact that Aboriginal peo- 
ples were in possession of their own territories, political sys- 
tems and customary laws at that time. 

The inherent right of self-government has a substantial 
degree of immunity from federal and provincial legislative 
acts, except where, in the case of federal legislation, it can 
be justified under a strict constitutional standard. 


re Nn 


All governments in Canada recognize that the sphere of the 


inherent right of Aboriginal self-government 


(a) 
(b) 


encompasses all matters relating to the good government 
and welfare of Aboriginal peoples and their territories; and 
is divided into two areas: 

* core areas of jurisdiction, which include all matters that are 
of vital concern for the life and welfare of a particular 
Aboriginal people, its culture and identity, do not have a 
major impact on adjacent jurisdictions, and are not otherwise 
the object of transcendent federal or provincial concern; and 
¢ peripheral areas of jurisdiction, which make up the 
remainder. 


2.3.6 


All governments in Canada recognize that 


(a) 


(b) 


in the core areas of jurisdiction, as a matter of principle, 
Aboriginal peoples have the capacity to implement their 
inherent right of self-government by self-starting initiatives 
without the need for agreements with the federal and 
provincial governments, although it would be highly advis- 
able that they negotiate agreements with other govern- 
ments in the interests of reciprocal recognition and 
avoiding litigation; and 

in peripheral areas of jurisdiction, agreements should be 
negotiated with other governments to implement and par- 
ticularize the inherent right as appropriate to the context 


and subject matter being negotiated. 


22) 


226 


RESTRUCTURING THRE, RELATIONSHIP 


The Canadian Charter of Rights and Freedoms 
Does the Canadian Charter of Rights and Freedoms apply to Aboriginal governments 


exercising the inherent right of self-government, or are these governments exempt 
from Charter scrutiny in their dealings with people under their jurisdiction? 

In posing this question, we have to remember that the Charter contains 
two types of provisions. Provisions of the first type are general in nature and 
restrain the activities of all governments to which the Charter applies. Section 2 
of the Charter, for example, states that 


Everyone has the following fundamental freedoms: 
(a) freedom of conscience and religion; 
(b) freedom of thought, belief, opinion and expression, including 
freedom of the press and other media of communication; 
(c) freedom of peaceful assembly; and 
(d) freedom of association. 


Provisions of this general type are designed largely to shield individuals from gov- 
ernmental actions restricting or suppressing their basic human rights and free- 
doms. They usually reflect accepted international standards as expressed, for 
example, in the Universal Declaration of Human Rights and the International 
Covenant on Civil and Political Rights. Many of these general Charter provisions 
protect not only Canadian citizens but more generally any individuals located 
on Canadian soil, whether as permanent residents or temporary visitors. 

By contrast, Charter provisions of the second type have a more limited 
scope and apply only to governmental institutions that are specifically identified. 
For example, section 17(2) states that 


Everyone has the right to use English or French in any debates and 
other proceedings of the legislature of New Brunswick. 


This section applies only to the legislature of New Brunswick; it does not apply 
to the legislatures of other provinces. By the same token, it has no application 
to Aboriginal governments. 

Therefore, even if we suppose that the Charter does apply to Aboriginal 
governments in a general way, it does not follow that each and every provision 
of the Charter relates to them. The application of a particular Charter provision 
depends on its specific wording and intent. When we ask whether the Charter 
applies to Aboriginal governments, we have in mind Charter provisions that are 
general in scope, not those with a restricted application. 

Another preliminary point worth making is that Aboriginal individuals 
enjoy the protection of the Charter in their relations with the federal and 
provincial governments, as well as with all other governments that fall under fed- 
eral and provincial authority, including Aboriginal governments that exercise del- 
egated powers. The question that we wish to consider here is whether the same 
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protection extends to individuals (both Aboriginal and non-Aboriginal) in their 
relations with Aboriginal governments exercising inherent powers under section 
35(1) of the Constitution Act, 1982. This question concerns all people who fall 
within the jurisdiction of an Aboriginal government, including not only the cit- 
izens of an Aboriginal nation but also residents and visitors on Aboriginal ter- 
ritories. In considering this question, we will use the term ‘Aboriginal 
governments to refer exclusively to governments exercising inherent rather than 
delegated powers. 

The question is governed largely by section 32(1) of the Charter, which 
deals with the Charter’s application: 


This Charter applies 
(a) to the Parliament and government of Canada in respect of all 
matters within the authority of Parliament including all matters 
relating to the Yukon Territory and Northwest Territories; and 
(b) to the legislature and government of each province in respect of 
all matters within the authority of the legislature of each province. 


As can be seen, the section specifically mentions the federal and provincial gov- 
ernments. It also refers to the Yukon Territory and Northwest Territories, pre- 
sumably to make it clear that the governments of those territories are bound by 
the Charter. However, the section does not specifically mention Aboriginal gov- 
ernments. What is the significance of this omission? 


Iwo approaches 


There are two main approaches to the matter. The first approach argues that, as 
a matter of basic constitutional principle, it would be highly anomalous if 
Canadian citizens enjoyed the protection of the Charter in their relations with 
every government in Canada except for Aboriginal governments. The general 
provisions of the Charter are designed to provide a uniform level of protection 
for individuals in exercising their basic rights and freedoms within Canada. So, 
for example, in exercising their freedom of expression under section 2(b) of the 
Charter, individuals should be able to speak freely anywhere in Canada without 
fear of unwarranted interference or sanctions from any governmental source. This 
freedom should exist whether a person is located in an Aboriginal territory, a 
province or a northern territory. It should hold good against all types and levels 
of governments, whether federal, Aboriginal, provincial or territorial. 

According to the first approach, this is the meaning of the fundamental 
guarantee embodied in section 1 of the Charter: 


The Canadian Charter of Rights and Freedoms guarantees the rights 
and freedoms set out in it subject only to such reasonable limits pre- 
scribed by law as can be demonstrably justified in a free and demo- 
cratic society. 
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This approach also reminds us of the fact that many of the general provisions 
of the Charter are modelled on international standards with universal applica- 
tion. For example, section 2(b) of the Charter, dealing with freedom of thought 
and expression, reflects the essence of Article 19 of the Universal Declaration of 
Human Rights, which states: 


Everyone shall have the right to freedom of expression; this right shall 
include freedom to hold opinions without interference and to seek, 
receive and impart information and ideas of all kinds, regardless of 


frontiers.7)” 


According to this approach, it is hard to imagine that Aboriginal governments 
are exempt (or would want to be exempt) from this fundamental guarantee, as 
enshrined in the Canadian Charter of Rights and Freedoms. 

Viewed in this light, then, the main purpose of section 32(1) is to indi- 
cate that governments rather than private individuals are subject to the Charter 
in their actions. While the section identifies some of the main government 
bodies subject to the Charter, it does not state that the Charter applies exclu- 
sively to those bodies or provide a complete list of government bodies affected. 
In effect, then, the section leaves open the possibility that there are other gov- 
ernment bodies, not mentioned in the section, that are subject to the Charter’s 
provisions. The tacit recognition of an Aboriginal order of government in sec- 
tion 35(1) fulfils that possibility. 

The second approach to the question is quite different.” It accepts that 
Aboriginal governments are subject to international human rights standards in 
their dealings with people under their jurisdiction. However, it argues that an 
Aboriginal government cannot be held accountable in Canadian courts for 
alleged violations of the Canadian Charter of Rights and Freedoms unless the 
Aboriginal nation in question has previously consented to the application of the 
Charter in a binding constitutional instrument, such as a self-government treaty 
with the Crown. This approach invokes in its favour the detailed terms of the 
Charter as well as certain broad considerations of policy. 

The second approach begins by noting that section 35 of the Constitution 
Act, 1982, which recognizes the Aboriginal and treaty right of self-government, 
is located outside the Charter, which is found in Part I of the act. Section 35, 
by contrast, is found in Part II of the act, entitled “Rights of the Aboriginal 
Peoples of Canada”. This arrangement arguably indicates that Aboriginal and 
treaty rights are not to be balanced against other rights within the context of the 
Charter but have an autonomous status equal to that of Charter provisions. 

What ts the relationship, then, between Part I and Part ! of the Constitution 
Act, 1982?The answer is provided by section 25 of the Charter, which states as 
follows: 
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The guarantee in this Charter of certain rights and freedoms shall not 

be construed so as to abrogate or derogate from any aboriginal, 

treaty or other rights or freedoms that pertain to the aboriginal peo- 

ples of Canada including 

(a) any rights or freedoms that have been recognized by the Royal 
Proclamation of October 7, 1763; and 

(b) any rights or freedoms that now exist by way of land claims 
agreements or may be so acquired. 


As its wording indicates, section 25 lays down a fundamental rule for interpreting 
the Charter, stating that the Charter “shall not be construed so as to abrogate 
or derogate” from aboriginal and treaty rights. The section does not rule out the 
application of the Charter to aboriginal and treaty rights. Rather, it ensures that 
the Charter will receive an interpretation that is consistent with those rights in 
all their amplitude. 

The inherent right of self-government is one of the Aboriginal, treaty or 
other rights or freedoms that pertain to the Aboriginal peoples of Canada men- 
tioned in section 25. The result, according to the second approach, is that the 
Charter cannot “abrogate or derogate from” the exercise of inherent powers of 
Aboriginal self-government. Since any limitation on Aboriginal governmental 
powers would amount to such a derogation, section 25 effectively prevents 
Aboriginal governments from being held accountable for Charter violations. 

This conclusion is reinforced by section 32(1) of the Charter. According to 
the second approach, not only does the section fail to mention Aboriginal gov- 
ernments specifically, its wording is not broad enough to cover them. Aboriginal 
governments are neither creatures of federal or provincial governments nor “mat- 
ters within the authority” of those bodies. They constitute a distinct order of gov- 
ernment whose authority is constitutionally euaranteed under section a5 

So, according to the second approach, the wording of section 32(1) sup- 
ports the conclusion that Aboriginal governments exercising inherent powers are 
completely exempt from the Charter in their operations. If the drafters of the 
Charter had intended the Charter to apply to Aboriginal governments, they 
would surely have said so in explicit language, just as they did with the federal 
and provincial governments. 

This interpretation of section 32(1) is bolstered by the fact that section 33 
of the Charter, which allows for notwithstanding clauses suspending the oper- 
ation of certain Charter provisions, does not specifically mention Aboriginal gov- 
ernments: 


Parliament or the legislature of a province may expressly declare in 
an Act of Parliament or of the legislature, as the case may be, that the 
Act or a provision thereof shall operate notwithstanding a provision 
included in section 2 or sections 7 to 15 of this Charter. 
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The section goes on to specify that a notwithstanding clause expires automati- 
cally after five years but can be re-enacted. 

So, although section 33 allows the federal and provincial governments to 
suspend the application of certain sections of the Charter, it does not specifically 
extend this right to Aboriginal governments. According to the second approach, 
this silence suggests once again that the Charter was not designed to apply to 
Aboriginal governments exercising inherent powers; otherwise, they would have 
been mentioned in the section. 

These arguments can also be supported on broad policy grounds. One of 
the main purposes of section 25 is to ensure that Aboriginal peoples can exercise 
their distinctive rights in a manner consistent with their philosophical outlooks, 
cultures and traditions. According to the second approach, some Charter provi- 
sions reflect individualistic values that are antithetical to many Aboriginal cultures, 
which place greater emphasis on the responsibilities of individuals to their com- 
munities. In any case, interpretation of the Charter lies ultimately in the hands 
of judges who are often unfamiliar with Aboriginal ways and likely to prove 
unsympathetic to them when they depart from standard Canadian approaches. 
According to this view, then, if the Charter applied to Aboriginal governments, 
it could hamper and even stifle the efforts of Aboriginal nations to revive and 
strengthen their cultures and traditions. As such, the Charter might operate as the 
unwitting servant of the forces of assimilation and domination. 


The Commission’s view 


Which of these two approaches should prevail? In our view, each approach has notable 
strengths and weaknesses, which tend to counterbalance one another. Rather than 
adopt one or the other, we think it preferable to take an intermediate approach that 
combines the strengths of both while avoiding the extremes they represent. 

This intermediate solution embodies three basic principles. First, all people 
in Canada are entitled to enjoy the protection of the Charter’s general provisions 
in their relations with governments in Canada, no matter where in Canada the 
people are located or which governments are involved. On this ground alone, 
the general provisions of the Charter apply to Aboriginal governments, and sec- 
tion 32(1) of the Charter should be read in this light. Second, Aboriginal goy- 
ernments occupy the same basic position relative to the Charter as the federal 
and provincial governments. Aboriginal governments should thus have recourse 
to notwithstanding clauses under section 33 to the same extent as the federal and 
provincial governments. Third, in its application to Aboriginal governments, the 
Charter should be interpreted in a manner that allows considerable scope for dis- 
tinctive Aboriginal philosophical outlooks, cultures and traditions. This inter- 
pretive rule is found in section 25 of the Charter. It applies with particular force 
where distinctive Aboriginal perspectives on human rights have been consolidated 
in Aboriginal charters of rights and responsibilities. 
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Our overall approach is governed by one central consideration. The drafters 
of the Constitution Act, 1982 did not provide in explicit language for Aboriginal 
governments or attempt to describe their exact position in the Canadian feder- 
ation. They contented themselves with general references to Aboriginal and 
treaty rights in sections 35(1) and 25, references that, in our view, are broad 
enough to include the inherent right of self-government. If section 35(1) is inter?’ 
preted as recognizing the inherent-+right,-we-think that section 32(1) of the 
Charter should be read in a way that takes account of this recognition. Otherwise, 
there would be a serious imbalance in the application of the Charter, one that 
should be avoided in the absence of explicit language to the contrary. In other 
words, the ‘unpacking’ of the rights referred to in section 35(1) should be 
achieved in a manner that takes account of the central position of the Charter 
in Canada’s overall constitutional scheme. 

We agree that the main purpose of section 32(1) is to indicate that gov- 

ernments rather than private individuals are subject to the Charter. The word- 
ing of the section is not exhaustive. It allows for the possibility that government 
bodies not specifically named in the section are subject to the Charter's provi- 
sions. The tacit recognition of an Aboriginal order of government in section 
35(1) leads us to take a broad view of the terms of section 32(1). 
This same approach applies, in our opinion, to section 33 of the Charter, 
the provision regarding notwithstanding clauses. As with section 32(1), the sec- 
tion does not mention Aboriginal legislatures. In interpreting section 33, we 
should remember that it operates in tandem with section 32(1) and moderates 
its impact. While section 32(1) makes the Charter applicable to governments, 
section 33 gives those same governments a measure of latitude and allows them 
to shield themselves from certain Charter provisions for a period. The close con- 
nection between the two sections suggests that they should be interpreted in the 
same way. For this reason, we think that section 33 should be read as permit- 
ting governments of Aboriginal nations to pass notwithstanding clauses in the 
same manner as the federal and provincial governments. 

This conclusion is tempered by a basic consideration. The power to pass 
notwithstanding clauses belongs only to an Aboriginal nation and, in the absence 
of self-government treaties, can be exercised only in relation to matters falling 
within the core areas of Aboriginal jurisdiction. This means that the governments 
of local Aboriginal communities do not have the power to pass notwithstand- 
ing clauses. It also means that for an Aboriginal nation to pass notwithstanding 
clauses in relation to matters falling within the periphery, the power to pass such 
clauses must be acknowledged specifically in self-government treaties or agree- 
ments with the Crown. 

The application of the Charter to Aboriginal governments is moulded and 
tempered by the mandatory provisions of section 25. This section clearly rules 
out any interpretation of the Charter that would attack the existence of 
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Aboriginal governments or undermine their basic powers. It also ensures that the 
Charter will receive a flexible interpretation that takes account of the distinctive 
philosophies, traditions and cultural practices that animate the inherent right of 
self-government. Section 25 prevents distinctive Aboriginal understandings and 
approaches from being washed away in a flood of undifferentiated Charter 
interpretation. 

The Charter is a flexible instrument, one that gives governments a signif- 
icant measure of latitude in implementing its terms. In particular, section 1 
enables governments to enact reasonable limits on Charter rights so long as these 
“can be demonstrably justified in a free and democratic society”. This section is, 
of course, available to Aboriginal governments. Section 25 gives an Aboriginal 
government an alternative way to justify its activities when these are challenged 
under the Charter. The section enables an Aboriginal government to argue that 
certain governmental rules or practices, which may seem unusual by general 
Canadian standards, are consistent with the particular culture, philosophical out- 
look and traditions of the Aboriginal nation, and as such are justified. This 
approach is consistent with the contextual approach that the Supreme Court of 
Canada has adopted more generally in applying the Charter. 

In reaching this conclusion, we have been assisted by the analysis of Peter 
Hogg and Mary Ellen Turpel.**' These authors suggest that, despite the silence 
of section 32 of the Charter with reference to Aboriginal governments, it is prob- 
able that a court would hold that Aboriginal governments are bound by the 
Charter.*”” This result would be especially likely in cases where self-government 
has been implemented with the support of federal or provincial legislation. 
However, even where an Aboriginal government exercises inherent powers at its 
own initiative, it is unlikely that a court would regard section 25 as providing 
blanket immunity from the Charter. The probable effect of section 25 will be 
to exempt certain actions of Aboriginal governments from Charter scrutiny 
and to ensure that the Charter will be interpreted in a manner “deferential to and 
consistent with Aboriginal culture and traditions.”*”° 

Regarding deference to Aboriginal cultures and traditions, Hogg and 
Turpel make a number of useful points: 


Interpretations of the Charter that are consistent with Aboriginal cul- 
tures and traditions would probably be found when the court is faced 
with a situation where different standards apply and the difference 
is integral to culturally-based policy within an Aboriginal commu- 
nity. For example, if an Aboriginal juvenile justice system were cre- 
ated in which legal counsel was not provided to an accused person, 
would this be considered unconstitutional as denying a legal right to 
an accused person? If the juvenile justice system reflected Aboriginal 
culture and traditions, section 25 would shield such practices from 
attack based on the values expressed in the legal rights provisions of 
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the Charter. In other words, the legal rights provisions would be given 
a new interpretation in light of Aboriginal traditions. 

The important point here is that the application of the Charter, 
when viewed with section 25, should not mean that Aboriginal gov- 
ernments must follow the policies and emulate the style of govern- 
ment of the federal and provincial governments. Section 25 allows 
an Aboriginal government to design programs and laws that are dif- 
ferent, for legitimate cultural reasons, and have these reasons con- 
sidered relevant should such differences invite judicial review under 
the Charter. Section 25 would allow Aboriginal governments to 
protect, preserve and promote the identity of their citizens through 


. . . . . 2 
unique institutions, norms and government practices. a 


In endorsing this approach, we wish to emphasize that section 35(4) of the 
Constitution Act, 1982 lays down a broad and unqualified rule ensuring the equal- 
ity of the sexes in the enjoyment of Aboriginal and treaty rights, including the 
inherent right of self-government. The section provides that 


Notwithstanding any other provision of this Act, the aboriginal and 
treaty rights referred to in subsection (1) are guaranteed equally to 
male and female persons. 


This provision is reinforced by section 28 of the Charter, which states that 


Notwithstanding anything in this Charter, the rights and freedoms 
referred to in it are guaranteed equally to male and female persons. 


Singly and in combination, these provisions constitute an unshakeable guaran- 
tee that Aboriginal women and men have equal access to the inherent right of 
self-government and that they are entitled to equal treatment by their govern- 
ments. By their explicit terms, these provisions transcend any other provisions 
of the Charter, including section 33.” 

Where an Aboriginal nation enacts its own charter of rights and respon- 
sibilities, private individuals will benefit from its provisions in addition to those 
of the Canadian Charter. An Aboriginal charter will supplement the Canadian 
Charter but not displace it. A person subject to the authority of the Aboriginal 
government will still have direct access to the Canadian Charter. However, in 
construing the Canadian Charter in the light of section 25, a court may well find 
the provisions of the Aboriginal charter a useful interpretive guide. For exam- 
ple, where an Aboriginal charter contains a series of provisions dealing with the 
treatment of accused persons in an Aboriginal justice system, a court should ordi- 
narily take these provisions into serious account in determining the effect of the 
legal rights provisions of the Canadian Charter with respect to the Aboriginal 
government in question.””° 
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In our view, the interpretive influence of an Aboriginal charter will likely 
be amplified if it forms part of a self-government treaty between an Aboriginal 
nation and the Crown, because section 25 specifically shields treaty rights from 
the impact of the Canadian Charter. Where a self-government treaty includes 
an Aboriginal charter among its provisions, it appears that courts would be bound 
to take the terms of this charter into serious account in interpreting any related 
provisions of the Canadian Charter. 


(CONCLUSION 


17. The Commission concludes that the Canadian Charter of Rights and Freedoms 
applies to Aboriginal governments and regulates relations with individuals falling 
within their jurisdiction. However, under section 25, the Charter must be given 
a flexible interpretation that takes account of the distinctive philosophies, tradi- 
tions and cultural practices of Aboriginal peoples. Moreover, under section 33, 
Aboriginal nations can pass notwithstanding clauses that suspend the operation 
of certain Charter sections for a period. Nevertheless, by virtue of sections 28 and 


35(4) of the Constitution Act, 1982, Aboriginal women and men are in all cases 
guaranteed equal access to the inherent right of self-government and are entitled 
to equal treatment by their governments. 


The central role of the Aboriginal nation 
Which bodies of Aboriginal people currently hold the inherent right of self-gov- 


ernment recognized in section 35? Does the right vest in local communities, as 
these have been moulded historically? Or is the right held only by Aboriginal 
nations in the sense identified earlier in the chapter? (See our earlier discussion 
on self-determination.) While our response to this question is similar to that 
given in our discussion of self-determination, it also has some differences that 
reflect the distinctive character of the constitutional right of self-government. 
In our view, the inherent right of self-government is vested in the entire 
people making up an Aboriginal nation and so is shared in an organic fashion by 
the various overlapping groups that make up the nation, from the local level 
upward. The inherent right does not vest in local communities as such, consid- 
ered apart from the nations of which they are part. In effect, for an Aboriginal 
people to exercise the inherent governmental powers at their disposal, they will 
have to draw up a national constitution that establishes an overall structure of gov- 
ernment. In many cases this structure will include not only national but also local 
institutions. Within such multi-level structures, each level of government can be 
viewed as exercising its own powers, powers that are appropriate to its particular 
sphere of authority and that spring in each case from the people concerned. 
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For example, with respect to matters falling within the core jurisdiction, a 
national constitution might well provide that local communities have the power 
to establish their own primary schools and initiate certain training programs as 
part of their powers over education. However, in most cases only the national gov- 
ernment will be able to put in place a full-fledged education system. Likewise, 
while a local community may take certain initiatives in the area of justice, estab- 
lishing an Aboriginal court system will normally be the work of the nation. 

Turning now to the periphery of Aboriginal jurisdiction, we recall that 
treaties or agreements with the Crown are necessary to activate inherent powers 
in these areas. In our view, only the people of the nation as a whole can negoti- 
ate and conclude treaties relating to inherent governmental powers. A local 
community does not have the capacity to negotiate a separate treaty for itself. 
Of course, a self-government treaty concluded by a nation may take a number 
of different forms. It may, for example, specify that ratification at the commu- 
nity level is necessary for the treaty to take effect. It may also provide that a sub- 
stantial measure of power will be exercised by local governments, in both the core 
and the periphery. The distribution of powers among the various levels of gov- 
ernment is a matter for the people of the nation as a whole to determine. 

In our opinion, negotiations to implement the inherent right of self-gov- 
ernment cannot bypass the nation and proceed on a community-by-community 
basis. Although it is possible for a local Aboriginal community to obtain dele- 
gated powers from the federal or provincial governments, the inherent jurisdic- 
tion of Aboriginal peoples can be exercised only through initiatives and treaties 
at the level of the nation. On this point, we share the view expressed by Sharon 
Mclvor, speaking for the Native Women’s Association of Canada: 


Self-government should be granted to ‘Nations’, not to Band 
Councils....Each band council does not represent a nation....Any self- 
government agreement must be negotiated on a nation-to-nation 
basis. This being the case, discussion in the constitutional meetings 
must focus on the matter of determining what nations are, and what 
their governments will be. 

Sharon Mclvor 


Native Women’s Association of Canada 
Toronto, Ontario, 26 June 1992 


We recognize that there are obstacles to implementing this approach to self- 
government. In the case of First Nations, for example, one of the effects of the 
band orientation of the Indian Act has been to foster loyalties at the level of the 
local community, at the expense of broader national affinities arising from a 
common language, culture, spirituality and historical experience. Moreover, as 
we saw earlier, many Aboriginal people appearing before the Commission 
emphasized the need for strong local input to decision making and affirmed the 
principle that leaders should be responsible to the people they represent. 
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We fully recognize the need for strong local input and political account- 
ability, in keeping with the democratic traditions of many Aboriginal peoples. 
There is also a need for larger governmental structures, however, if the full 
range of powers and benefits associated with an Aboriginal order of government 
are to be realized. In striking the right balance, there are two major considera- 
tions. First, community-level governments will generally continue to be poor, 
weak and isolated unless they form part of larger governmental structures. 
Second, there is a danger that such larger structures may become bureaucratic 
and remote unless they remain in close touch with the communities they rep- 
resent. [hese competing considerations point once again to the need for multi- 
level or federal constitutional structures as a basic mode of governmental 
organization within Aboriginal nations. 

While we do not suggest that current initiatives to implement self-gov- 
ernment at the local level should come to a complete halt, we do believe that such 
initiatives must be placed in the larger context of Aboriginal nations. It is nec- 
essary for local communities to join together in their nations to exercise the core 
powers at their disposal and to negotiate treaties or agreements regarding powers 
in the periphery. This nation-based approach does not, of course, rule out 
approaches that encompass two or several Aboriginal nations. 


(CONCLUSION 


18. The Commission concludes that the constitutional right of self-government 
is vested in the people that make up Aboriginal nations, not in local commu- 
nities as such. Only nations can exercise the range of governmental powers 
available in the core areas of Aboriginal jurisdiction, and nations alone have the 
power to conclude self-government treaties regarding matters falling within the 
periphery. Nevertheless, local communities of Aboriginal people have access to 
inherent governmental powers if they join together in their national units and 
agree to a constitution allocating powers between the national and local levels. 


RECOMMENDATION 


The Commission recommends that 


Aboriginal 2.3.7 
Nations and All 


Self-Determination 


governments in Canada recognize that the right of self- 
government is vested in Aboriginal nations rather than small 
local communities. 
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Citizenship in Aboriginal nations 


Aboriginal people are both Canadian citizens and citizens of their particular 
nations. Thus they hold a form of dual citizenship, which permits them to main- 
tain loyalty to their nation and to Canada as a whole.*”” Here we consider the 
rules governing individual citizenship or membership in Aboriginal nations. (For 
discussion of the position of non-citizen residents of Aboriginal territories, see 
section beginning on page 289 and Recommendation 22s) 

In our view, the right of an Aboriginal nation to determine its own citi- 
zenship is an existing Aboriginal and treaty right within the meaning of section 
35(1) of the Constitution Act, 1982. At the same time, any rules and processes 
governing citizenship must satisfy certain basic constitutional standards flowing 
from the terms of section 35 itself. The purpose of these standards is to prevent 
an Aboriginal group from unfairly excluding anyone from participating in the 
enjoyment of collective Aboriginal and treaty rights guaranteed by section 35(1), 
including the right of self-government. In other words, the guarantee of 
Aboriginal and treaty rights in section 35 could be frustrated if a nation were free 
to deny citizenship to individuals on an arbitrary basis and thus prevent them 
from sharing in the benefit of the collective rights recognized in section 35. 

The most obvious of these constitutional standards is laid down in section 
35(4), which states that Aboriginal and treaty rights are guaranteed equally to male 
and female persons. Since Aboriginal and treaty rights are generally collective 
rather than individual rights, an individual can have access to them only through 
membership in an Aboriginal group. It follows that the rules and processes gov- 
erning membership cannot discriminate against individuals on grounds of sex, 
for to do so would violate the guarantee embodied in section 35(4). 

Section 35 embodies a second basic standard. As we saw earlier, the 
Aboriginal peoples recognized in the section are political and cultural entities 
rather than racial groups. While it is true that a group must descend from the 
original peoples of North America to qualify as Aboriginal, that historical link 
can be established in a variety of ways. Modern Aboriginal nations, like other 
nations in the world today, usually represent a mixture of genetic backgrounds. 
The Aboriginal identity lies in people’s collective life, their history, ancestry, cul- 
ture, values, traditions and ties to the land, rather than in their race. 

In our view, this fundamental principle has implications at two levels. It not 
only governs recognition of Aboriginal groups as collective entities under section 
35, it also lays down a basic standard governing individual membership in such 
groups. It prevents an Aboriginal group from specifying that a certain degree of 
Aboriginal blood (what is often called blood quantum) is a general prerequisite 
for citizenship. On this point, it is important to distinguish between rules that 
specify ancestry as one among several ways of establishing eligibility for mem- 
bership and rules that specify ancestry as a general prerequisite. By general pre- 
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requisite, we mean a requirement that applies in all cases or that only allows for 
very limited exceptions. For example, a citizenship code that requires that a can- 
didate must be at least “half-blood’, except in cases of marriage or adoption, would 
lay down a general prerequisite and as such, in our view, be unconstitutional. By 
contrast, it would be acceptable for a code to specify, for example, that someone 
with at least one parent belonging to the group qualifies for citizenship, so long 
as this provision represents only one among several general ways for an individ- 
ual to qualify for membership, including, for example, meeting such criteria as 
birth in the community, long-time residency, group acceptance and so on. 

In offering this opinion, we recognize the sensitive nature of the subject 
and the existence of strongly held opposing views. We also acknowledge the legit- 
imate concerns that underlie these views. After all, birth is the normal way to 
acquire citizenship, and descent is the normal way a nation’s culture and iden- 
tity are perpetuated. The citizenship codes of most countries, including Canada, 
reflect that reality. None of this leads us to believe, however, that a minimum 
blood quantum is an acceptable general prerequisite for membership in an 
Aboriginal group. 

For example, suppose that the citizenship code of an Aboriginal nation 
states that individuals qualify for membership only if at least one of their grand- 
parents was a full-blooded member of the nation, except in cases of adoption. 
On the surface, this might seem a reasonable minimum qualification. However, 
in our opinion, the rule places the emphasis in the wrong place and is liable to 
operate in an arbitrary and unjust fashion. 

Consider the position of a child who is born into an Aboriginal commu- 
nity and raised as an ordinary member of the group, playing with the other chil- 
dren, attending the same school, speaking the same language and following the 
same overall pattern of life. The child’s father, while born and raised in the com- 
munity, is of mixed origins: the father’s father, although also born and raised in 
the same community, is half-blood, while the father’s mother is of Scottish 
stock. It also happens that the child’s mother comes from another part of 
Canada and, although Aboriginal in ancestry, was born to parents belonging to 
another Aboriginal nation. According to the applicable rule, this child is not eli- 
gible for membership because none of the four grandparents was a full-blooded 
member of the nation: one was Scottish, another was half-blood and two 
belonged to another Aboriginal nation. This result is both illogical and unjust. 

It should be remembered that, under the traditional practices of most 
Aboriginal groups, birthright was not the only method by which group mem- 
bership could be acquired. Methods such as marriage, adoption, ritual affiliation, 
long-standing residence, cultural integration and group acceptance were also 
widely recognized. As Rene Lamothe has noted with respect to Dene: 


In the traditions of the Dene elders, because The Land is the boss and 
will teach whoever She wants, they will accept as Dene anyone who 


CHAPTER 3: GOVERNANCE aay 


comes to know and live as they know and live. At that time they will 
be only too eager to share their responsibility for jurisdiction and gov- 
ernance. This is not a note on racial relationships, it is a statement 
to the belief of the Dene that The Land is the boss of culture, that 
culture is inextricably tied to The Land, and that people are required 
to adapt their way of life to the teachings of The Land.” 


In our view, any code that specifies a minimum blood quantum as a gen- 
eral prerequisite for citizenship is not only unconstitutional under section 35, 
it is also wrong in principle, inconsistent with the historical evolution and tra- 
ditions of most Aboriginal peoples, and an impediment to their future devel- 
opment as autonomous political communities. 


(CONCLUSION 


19. The Commission concludes that under section 35 of the Constitution Act, 
1982, an Aboriginal nation has the right to determine which individuals belong 
to the nation as members and citizens. However, this right is subject to two basic 
limitations. First, it cannot be exercised in a manner that discriminates between 
men and women. Second, it cannot specify a minimum blood quantum as a gen- 
eral prerequisite for citizenship. Modern Aboriginal nations, like other nations 
in the world today, represent a mixture of genetic heritages. Their identity lies 
in their collective life, their history, ancestry, culture, values, traditions and ties 
to the land, rather than in their race as such. 


RECOMMENDATIONS 


The Commission recommends that 


Aboriginal AEA prs: 

Citizenship The government of Canada recognize Aboriginal people in Canada 
as enjoying a unique form of dual citizenship, that is, as citizens 
of an Aboriginal nation and citizens of Canada. 


25:9 
The government of Canada take steps to ensure that the 
Canadian passports of Aboriginal citizens 

(a) explicitly recognize this dual citizenship; and 

(b) identify the Aboriginal nation citizenship of individual 


Aboriginal persons. 
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2.3.10 

Aboriginal nations, in exercising the right to determine citi- 
zenship, and in establishing rules and processes for this purpose, 
adopt citizenship criteria that 

(a) are consistent with section 35(4) of the Constitution Act, 
1IG2: 

(b) reflect Aboriginal nations as political and cultural entities 
rather than as racial groups, and therefore do not make 
blood quantum a general prerequisite for citizenship deter- 
mination; and 

(c) may include elements such as self-identification, community 
or nation acceptance, cultural and linguistic knowledge, 
marriage, adoption, residency, birthplace, descent and ances- 
try among the different ways to establish citizenship. 


B25 4 

As part of their citizenship rules, Aboriginal nations establish 
mechanisms for resolving disputes concerning the nation’s cit- 
izenship rules generally, or individual applications specifically. 
These mechanisms are to be 


(a) characterized by fairness, openness and impartiality; 

(b) structured at arm’s length from the central decision-making 
bodies of the Aboriginal government; and 

(c) operated in accordance with the Canadian Charter of Rights 
and Freedoms and with international norms and standards 
concerning human rights. 


Three orders of government 


The enactment of section 35 of the Constitution Act, 1982 had far-reaching struc- 
tural significance. It confirmed the status of Aboriginal peoples as partners in the 
complex federal arrangements that make up Canada. It provided the basis for 
recognizing Aboriginal governments as one of three distinct orders of government 
in Canada: Aboriginal, provincial and federal. The governments making up these 
three orders share the sovereign powers of Canada as a whole, powers that rep- 
resent a pooling of existing sovereignties. 

Shared sovereignty, in our view, is a hallmark of the Canadian federation 
and a central feature of the three-cornered relations that link Aboriginal gov- 
ernments, provincial governments and the federal government. [hese govern- 
ments are sovereign within their respective spheres and hold their powers by 
virtue of their constitutional status rather than by delegation. Nevertheless, 
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many of their powers are shared in practice and may be exercised by more than 
one order of government. 

The constitutional reforms of 1982 had another important effect. In com- 
pleting the process by which Canada became independent of the United 
Kingdom, the constitution confirmed that the Canadian Crown is constitu- 
tionally distinct from the British Crown, even if for historical reasons the two 
offices continue to be occupied by the same person.” The Canadian Crown is 
no longer the symbol of British imperial authority. It stands for all the people 
of Canada, regardless of origin, ethnicity, culture, religion or language. 

The Canadian Crown also symbolizes the association of the various polit- 
ical units that make up the country. Canada is a federal state composed of a 
number of political units with diverse origins, bound together by a complex body 
of basic law making up the constitution of Canada. The constitution governs 
how the cluster of rights and jurisdictions are shared by various governmental 
institutions and political entities, including the federal government, the provinces 
and Aboriginal nations. 

The word ‘shared’ is used advisedly here, in preference to a term such as 
‘distributed’ which would suggest a single, centralized source. As we have seen, 
many of the political units that make up Canada entered the federation bear- 
ing powers, rights and responsibilities that stemmed from historical roots deeply 
embedded in the communities in question. So, while the constitution of Canada 
recognized (and sometimes restructured) those powers and rights, it did not con- 
stitute their ultimate source. 

The Crown of Canada is, in part, the symbol of the constitutional rela- 
tionship among various autonomous political communities, each with its dis- 
tinctive history and internal constitution; it also represents the federal institutions 
that give concrete expression to this relationship. Contrary to some imperial 
views, the Canadian Crown is not the notional fountain of all governmental 
power and jurisdiction; to the contrary, it represents a partial pooling of powers 
that flow from a variety of sources, Aboriginal and non-Aboriginal alike. 

It would be wrong to say that the Crown has sovereignty over Aboriginal 
peoples, on a quasi-imperial model. Rather, it is the living symbol of a federal 
arrangement involving a partial merging of sovereignty and the guaranteed 
retention of certain sovereign powers by the various political units that make up 
Canada, including Aboriginal peoples. 

Of course, Aboriginal peoples have a range of differing relations with the 
Crown, so their constitutional status within Canada varies, depending on their 
distinctive histories. Here we can give only a partial sketch of the subject.*”” We 
will focus on the constitutional position of Aboriginal peoples that hold long- 
standing treaty or customary relations with the Crown, as this position was 
reflected in the Royal Proclamation of 1763. The proclamation speaks of “the sev- 


eral Nations or Tribes of Indians, with whom We are connected, and who live 
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under Our Protection” (See the discussion of the proclamation in Volume 1, 
Chapter 5). For convenience, we will speak of these peoples as having ‘procla- 
mation-style’ governments, in contrast to more standard “Westminster-style’ 
governments. 

A proclamation-style government has a distinctive relationship with the 
Crown of Canada. While the Crown is the head of the executive branches of the 
federal and provincial governments, the Crown does not constitute the execu- 
tive head of an Aboriginal government, unless, of course, the people in question 
adopt Westminster-style arrangements. Strictly speaking, under the proclama- 
tion model, there is no Crown expressed through the Mi’kmaq Nation, com- 
parable to the Crown expressed through the province of Nova Scotia. 

This basic difference manifests itself in a number of ways. First, whereas 
federal and provincial bills technically need the assent of the Crown in order to 
take effect, laws enacted by proclamation-style governments do not need Crown 
assent. Even in the case of federal and provincial statutes, the requirement is a 
purely formal one, because under Canadian constitutional convention the 
Crown cannot withhold assent. However, in the case of Aboriginal govern- 
ments, this formal requirement does not exist. 

Second, while the activities of the executive branches of the federal and 
provincial governments are carried on in the name of the Crown, this is not the 
case with a proclamation-style government. The executive branch of an 
Aboriginal government of this type acts directly in the name of the people as a 
whole or in some other capacity under the nation’s laws and customs. 

Finally, while Canadian courts dispense justice in the name of the reign- 
ing monarch, Aboriginal courts and other organs of justice in proclamation-style 
systems act in the name of the people as a whole or in some other capacity laid 
down by the nation’s laws and customs. 

These features point to the fact that, under the proclamation model, 
Aboriginal peoples and their governments have unique relationships with the 
Crown, that is, relationships distinctive to the particular peoples in question. The 
character of these relationships is not determined by the constitutional arrange- 
ments reached in 1867 between the French-speaking and English-speaking rep- 
resentatives of Lower and Upper Canada, Nova Scotia and New Brunswick, the 
four original parties to the Constitution Act, 1867. The relationship is governed 
primarily by the treaties and other historical relationships formed between 
Aboriginal nations and the Crown and by the inter-societal law and custom that 
underpinned them. At the core of these inter-societal links is a fiduciary rela- 
tionship under which the Crown stands as the protector of the sovereignty of 
Aboriginal peoples within Canada and as guarantor of their Aboriginal and treaty 
rights. This fiduciary relationship is a fundamental feature of the constitution 
and more especially of section 35 of the Constitution Act, 1982. (See our dis- 
cussion of the principles of a renewed relationship in Volume 1, Chapter 16.) 
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On this point, we draw inspiration from the ancient vision of the Great 
Tree of Peace, as expressed by the Peacemaker, the Huron prophet who inspired 
the formation of the Five Nations Confederacy. The Peacemaker envisioned a 
great white pine with four white roots that extended in the four directions of the 
earth. A snow-white mat of feathery thistledown spread out from under the tree, 
carpeting the surrounding countryside and protecting the peoples that embraced 
the three basic principles of peace, power and the good mind. The Peacemaker 
explained that the tree represented humanity living according to these princi- 
ples. An eagle perched at the very summit of the tree was humanity's lookout 
against people who might disturb the peace. The Peacemaker's vision was thus 
potentially universal in its scope: 


He postulated that the white carpet could cover the entire earth 
and provide a shelter of peace and brotherhood for all mankind. His 
vision was a message from the Creator, bringing harmony to human 
existence and uniting all peoples into a single family.””” 


In some respects, this vision of a federation of peoples united in peace and fel- 
lowship resembles the one that we hold for Canada. 

We acknowledge that the image of the Canadian federation presented here 
is not shared by all Aboriginal peoples and that a variety of differing views was 
expressed in Commission hearings and briefs. In particular, some Aboriginal 
nations consider that they are not part of the Canadian federation at all but are 
linked to the Crown by international treaties and other relations. These views 
are based on historical and political considerations that require thoughtful 
appraisal. Nevertheless, we consider that the issues they raise are better resolved 
in a context of political negotiations rather than by Canadian courts as a matter 
of existing constitutional law. (See the discussion of the legal context of treaties 
in Chapter 2 of this volume.) 

It is important to recognize that whatever the formal legal position, in prac- 
tice Canadian governments often have little political and moral legitimacy 
among Aboriginal peoples. This reality reflects the historical fact that Aboriginal 
peoples have been subjected to shockingly unjust and coercive governmental poli- 
cies that have denied them their most basic rights, stripped them of their ances- 
tral lands and attempted to suppress their very identities. In our view, there is a 
profound need for a process that will afford Aboriginal peoples the opportunity 
to restructure existing governmental institutions and participate as partners in 
the Canadian federation on terms they freely accept. The existing constitu- 
tional right of self-government under section 35 is no substitute for a just 
process that implements the basic right of self-determination by means of freely 
negotiated treaties between Aboriginal nations and the Crown. 
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CONCLUSIONS 


20. The Commission concludes that, overall, the enactment of section 35 of the 
Constitution Act, 1982 has had far-reaching significance. It serves to confirm the 
status of Aboriginal peoples as equal partners in the complex federal arrangements 
that make up Canada. It provides the basis for recognizing Aboriginal governments 
as one of three distinct orders of government in Canada: Aboriginal, provincial and 
federal. The governments making up these three orders are sovereign within their 
several spheres and hold their powers by virtue of their inherent or constitutional 
status rather than by delegation. They share the sovereign powers of Canada as a 
whole, powers that represent a pooling of existing sovereignties. 

21. Aboriginal peoples also have a special relationship with the Canadian Crown, 
which the courts have described as sui generis or one of a kind. This relationship 
traces its origins to the treaties and other links formed over the centuries and to 
the inter-societal law and custom that underpinned them. By virtue of this rela- 
tionship, the Crown acts as the protector of the sovereignty of Aboriginal peo- 
ples within Canada and as guarantor of their Aboriginal and treaty rights. This 
fiduciary relationship is a fundamental feature of the constitution of Canada. 
22. Nevertheless, there is a profound need for a process that will afford 
Aboriginal peoples the opportunity to restructure existing governmental insti- 
tutions and participate as partners in the Canadian federation on terms they 
freely accept. The existing right of self-government under section 35 of the 
Constitution Act, 1982 is no substitute for a just process that implements the basic 
right of self-determination by means of freely negotiated treaties between 
Aboriginal nations and the Crown. 


RECOMMENDATION 


The Commission recommends that 


Jurisdiction and 2.3.12 
Orders of AJ] 


governments in Canada recognize that 
Government 


(a) section 35 of the Constitution Act provides the basis for an 
Aboriginal order of government that coexists within the 
framework of Canada along with the federal and provin- 
cial orders of government; and that 


(b) each order of government operates within its own distinct 
sovereign sphere, as defined by the Canadian constitution, 
and exercises authority within spheres of jurisdiction having 
both overlapping and exclusive components. 
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3. IMPLEMENTING AN ABORIGINAL 
ORDER OF GOVERNMENT 


3.1 Models of Aboriginal Government: An Overview 


The exercise of self-determination and self-government will assume many forms 
according to Aboriginal peoples’ differing aspirations, circumstances and capac- 
ity for change. In practice, therefore, we anticipate that many variations will 
emerge in the implementation of the broad approaches outlined in this section. 

Some Aboriginal peoples will implement forms of Aboriginal government 
organized around a substantially autonomous nation. For them, internal and inter- 
governmental relations will focus on a strong sense of nationhood as reflected, for 
example, in jurisdiction over territory and recognition of a distinct Aboriginal cit- 
izenship base. Other Aboriginal peoples, notably those in the northern parts of 
Canada, may exercise public leadership and control over the government of a ter- 
ritory, representing all residents, Aboriginal and non-Aboriginal alike. That may 
be the most practical and effective route to ensure that Aboriginal rights and tra- 
ditions are sustained and protected and that resources are managed in an equi- 
table way now and in the future. Validating nationhood through a form of 
government that involves responsibility for non-Aboriginal people is seen by 
some Aboriginal people as consistent with the goals of self-government and the 
traditional understanding of sharing and interdependency. Finally, some 
Aboriginal people, especially those living among non-Aboriginal people in an 
urban or rural setting, will focus their aspirations on acquiring government 
powers and authority over education, health and social services. 

Our approach in this chapter is to consider three primary models of 
Aboriginal government. These models represent hypothetical forms of government 
to the extent that they do not exist fully today, although many aspects of the 
models can be found in existing and traditional Aboriginal forms of government. 
They are not intended as ideals or prescriptions but rather as one source of guid- 
ance from which Aboriginal peoples will choose their direction. We hope that 
these models will also demonstrate to non-Aboriginal Canadians that Aboriginal 
self-government and self-determination are realistic and workable goals. 

For purposes of our discussion, the three broad models of Aboriginal gov- 
ernment are the nation government model, the public government model, and 
the community of interest government model. In briefly describing each 
approach, we consider the following general features: 


¢ lands and territory 

* citizenship 

* jurisdiction and powers 

¢ internal government organization 
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e urban extensions of Aboriginal nation government 
* associated models of inter-Aboriginal government organization. 


There is great variation in how Aboriginal people see themselves as peo- 
ples and as nations. The Indian Act and associated government policies have had 
a significant and, in our view, detrimental impact on their consciousness as 
nations. The act has caused the breakup of Indian nations and the diffusion of 
their power. Consequently, some people identify their Indian Actband as a nation 
and refer to them as First Nations or nations. Others identify the nation on the 
basis of a broader traditional affiliation, for example, Cree, Mohawk, Gitksan, 
Kwakwa ka’wakw and Dene. Some First Nations refer to themselves as treaty 
nations because they have made treaties with the Crown. 

Inuit frequently associate their identity with self-determination, rather than 
nationhood, although clearly they have a national identity and consciousness. 
They have strong regional alliances and affiliations with Inuvialuit of the west- 
ern Northwest Territories, Inuit of Nunavut, Nunavik and Quebec, and Labrador 
Inuit. These regional alliances have an impact on organization for the purposes 
of government. 

A strong national identity has been articulated by the Métis people of west- 
ern Canada and has guided the development of Métis Nation political organiza- 
tions at the community, provincial, territorial and national levels. Métis people 
in eastern Canada are organized less cohesively around the model of a single nation. 

Among the Aboriginal nations of Canada, factors that will influence the 
organization of Aboriginal nation governments include 


* historical treaty and other relations, 

° cultural characteristics, 

* social organization, 

* economic situation, 

* political culture, philosophy and traditions of political organization, 
° geographic features, 

* territorial size and existing land base, 

* degree of contiguity in territory, 

* population size and concentration or distribution of population, and 
* existing provincial and territorial boundaries. 


In testimony and submissions to the Commission some Aboriginal people 
indicated support for governance relationships that do not take as their starting 
point Aboriginal-only forms of government. For example, Inuit have actively pur- 
sued the public government model, a form of government in which all the res- 
idents of a particular region or territory would be represented. For these and other 
Aboriginal peoples, the most practical route to achieving greater autonomy and 
effective control over their lives is through leadership and authority in Aboriginal 
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public governments that already exist or may be established within their tradi- 
tional territory.” 

Nationhood can be validated and Aboriginal rights and traditions protected 
through effective control over traditional lands and resources within a defined 
territory. At the same time, traditional understandings of interdependency and 
sharing can be realized through a public governments efforts to represent the 
interests of all residents. Within a defined geographic area, a public form of gov- 
ernment can accommodate and contribute to the realization of Aboriginal 
objectives with respect to 


e self-determination; 

increased Aboriginal control over decision making, management and use of 
traditional lands and resources; and 

¢ governments that are responsive to the people served; have the legal author- 
ity and capacity to define and meet local and regional needs; and contribute 
to self-sufficiency through the development of local and regional lands, 
resources and economies. 


The most apparent distinction between the public government model 
and other forms of Aboriginal government is the make-up of its citizenry. 
Aboriginal public governments would represent all residents within a defined ter- 
titory, whether or not they are Aboriginal. Like other Canadian governments, 
Aboriginal public governments would be accountable to everyone who is sub- 
ject to the exercise of their government authority. Aboriginal public governments 
would differ from non-Aboriginal Canadian governments in that they could 
accommodate and reflect Aboriginal cultures, traditions and values in all aspects 
of government. They could have powers that are different from those of com- 
parable non-Aboriginal governments. For example, a regional Aboriginal public 
government within a province or territory could have jurisdiction in matters nor- 
mally under the jurisdiction of a provincial government. 

In practice, the nature of an Aboriginal government will be determined by, 
among other things, 


e the size of the territory in which the Aboriginal majority exists; 

¢ whether the majority includes one or more Aboriginal peoples or nations; 

¢ whether the public government will be the only government in the territory 
or will co-exist with other Aboriginal governments instituted on the nation 
model; and 

¢ the province or territory in which it will operate, which must pass enabling 
legislation. 


We anticipate that Aboriginal public government might assume a variety 
of forms. Some of these are already emerging, including 
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° a public government of a northern territory: Nunavut in the eastern Arctic; 

* a regional public government of a northern territory: the proposed western 

Arctic regional government in the Beaufort-Delta region; 

a regional public government in a province: Nunavik in northern Quebec; and 

* acommunity or regional public government in part of a province: resulting 
from the merging of band and municipal governments or the enhancement 


of municipal governments serving predominantly Métis communities. 


The community of interest model of Aboriginal government is based on 
the idea that Aboriginal people with ties to different nations, who share common 
needs and interests arising out of their aboriginality, may associate voluntarily 
for a limited set of governing purposes. Community of interest governments may 
evolve from existing institutions currently providing services to non-land-based 
Aboriginal people, particularly in urban areas. They will differ from existing insti- 
tutions, however, because of more secure forms of funding than the short-term, 
project-dependent funding of existing institutions. While services are an impor- 
tant component of the model, these governments and their associated structures 
and institutions also could assume gradually a broader range of government fea- 
tures and functions. 

As with the other two models, several factors will shape the precise form 
of Aboriginal community of interest governments. These include 


* the size of the Aboriginal population and whether the population is con- 
centrated in a particular area, 

¢ urban or rural location, and 

* extent of government activities. 


While we believe that this is a workable model, certain factors could con- 
strain the viability of community of interest governments or favour alternative 
forms of government. These factors include 


* the need for these governments to be empowered under authority of the fed- 
eral or provincial governments or by an Aboriginal nation government; 

¢ population thresholds; 

* whether economies of scale can be realized in program and service delivery; and 

* the presence of other Aboriginal, notably nation-based, governments and ini- 
tiatives. 


The community of interest model is potentially applicable in either an urban or 
a rural context. However, we believe that it is more likely to be implemented by 
urban Aboriginal communities of interest. (Details on the urban community of 
interest model are provided in Volume 4, Chapter 7.) 

‘Two features — the nature of membership and the relationship to a land 
base — distinguish this model from other forms of Aboriginal government. First, 
community of interest governments would be formed by and for Aboriginal 
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Aboriginal Nation Government 


The nation government model is identified by the following key charac- 
teristics: 

e an identifiable land and territorial base consisting of the nation’s own 
lands and resources (Category I lands) as well as parts of its traditional, 
treaty and land-use areas (Category II lands), which may be shared with 
non-Aboriginal governments under co-jurisdiction or co-management 
arrangements; 

* citizenship in the nation as a whole; 

¢ the presence of non-Aboriginal residents on the nation’s Category I 
lands and the protection of their rights; 

° the exercise of government powers and authority (for example, law 
making, administration and interpretation) in a comprehensive range 
of jurisdictions and, depending on the internal structure of the nation 
government, possibly by units of government at community, regional 
or tribal levels; 

¢ the possibility of one or more units of government within the nation, 
organized centrally or federally; 

¢ internal government procedures that vary from one nation to another 
and that build upon a nation’s traditions; 

¢ the possibility of urban components or extensions of nation government, 
including extra-territorial jurisdiction and urban institutions; and 

¢ the possibility of relationships with other Aboriginal governments 
through inter-nation associations such as confederacies, treaty associ- 
ations and provincial or pan-provincial associations. 


people from many nations, and membership would be based on individual 
choice. Aboriginal community of interest governments would be accountable to 
these members. Second, although access to and ownership of a land base is a pos- 
sibility, it is not a distinguishing characteristic of the community of interest 
model. For example, an Aboriginal community of interest government may own 
a land base or have access to a land base for cultural purposes, but it will not be 
organized primarily for governance purposes on that land base, nor will its 
members be resident or be concentrated on that land base. 

Aboriginal community of interest governments are also distinguished from 
other models in that they exercise a more limited range of powers. For example, 
Aboriginal people living in a city may come together strictly for the provision 
of primary or secondary education or other such services. 
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Treaty Nation Jurisdiction over Treaty Territory 


The Nishnawbe-Aski Nation (NAN) and its member First Nations provide 
an example of how treaty relationships, as they affect traditional territo- 
ries currently shared with non-Aboriginal governments and peoples, and 
regimes of co-jurisdiction and co-management, might be implemented. 
NAN wants to engage in negotiations with Canada and the province of 
Ontario to clarify how jurisdiction and legislative authority will be exercised 
regarding the traditional and customary lands and resources affected by Treaty 
5 and Treaty 9. Through the draft “Framework Agreement on Land, Resources 
and the Environment” (August 1993) NAN has proposed establishing 
* institutions for land and resource management (some would be exclu- 
sively First Nation, some might be created to facilitate sharing in the 
management of lands and resources with Ontario and Canada), 
¢ Nishnawbe-Aski principles and values in the use and care of traditional 
lands and resources, 
¢ First Nation consent to any development activities within their tradi- 
tional territories, and 
° dispute resolution mechanisms to regulate the exercise of authority by 
First Nations and other governments within the territory. 


Source: Nishnawbe-Aski Nation, “Intervention Report to the Royal Commission on 
Aboriginal Peoples” (1993), Annex L, Draft Framework Agreement on Lands, Resources 
and the Environment. 


Model 1: The nation model 


The nation model of Aboriginal government includes aspects of lands and ter- 
ritory, citizenship, jurisdiction, forms of internal organization, and associated 
models of inter-Aboriginal government organization. 


Lands and territory 


In most cases an Aboriginal nation’s relationship with a land and resource base 
would originate from its concept of traditional territory. A nation would have 
an identifiable land base composed of the nation’s own Aboriginal lands and 
resources (Category I lands) and parts of the nation’s traditional territories.” 
An Aboriginal nation’s own land and resource base would sustain full 
rights of ownership as well as beneficial use and enjoyment by its citizens. 
Aboriginal governments would exercise core jurisdiction in most matters affect- 
ing their lands, including resource management and allocation, and the lands 
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Citizenship Rules Based on Nation Acceptance 


The constitution proposed by the Native Council of Nova Scotia for the 
Mi kmag Commonwealth would establish a nation-type government for 
reserve and non-land-based Mi’kmag peoples. It contains provisions relat- 
ing to both citizenship and associated fundamental rights. While self- 
identification is an important criterion, the constitution also provides for 
developing a citizenship law incorporating other guiding criteria, includ- 
ing parentage, location of birth, residency, adoption, affiliation and com- 
munity acceptance. Citizenship in other Indian nations must be 
relinquished if one is to become a citizen in the commonwealth, and the 
Grand Council of the Mi’kmagq would have authority to judge individual 


citizenship cases. 


Source: Native Council of Nova Scotia, “Mawiwo’kutinej: Let’s Talk Together (The Off- 
Reserve Aboriginal Peoples Perspective)”, brief submitted to RCAP (1993). 


would be administered in accord with a nation’s traditions of tenure and gov- 
ernance. Only an Aboriginal nation would be able to grant rights and interests 
in these lands and resources. Parts of a nation’s traditional territories (Category 
tt lands) are shared with non-Aboriginal governments, and the relationship 
between Crown and Aboriginal rights and interests is negotiated and reflected 
in co-management, co-jurisdiction or similar arrangements. 


Citizenship 


Aboriginal people may enjoy a form of dual citizenship in their Aboriginal 
nation and Canada. Citizenship and eligibility for citizenship in a nation would 
be based on criteria set by the nation’s constitution, citizenship law or code, cul- 
tural norms, unwritten customs or conventions. The criteria could be applied 
nation-wide or adapted at the community level or other levels. Persons could be 
considered eligible for citizenship on the basis of, among other things, 


* community acceptance, 

¢ self-identification, 

* parentage or ancestry, 

¢ birthplace, 

¢ adoption, 

* marriage to a citizen, 

¢ cultural or linguistic affiliation, and 
* residence. 
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Rights Protection Instruments 


The Teslin Tlingit constitution provides that all citizens enjoy rights guar- 
anteed in the Canadian constitution, the Canadian Charter of Rights and 
Freedoms, as well as other rights set out in the constitution, including the 
right to pursue a way of life that promotes Tlingit language, culture, her- 
itage and material well-being. In exercising law-making powers, the Teslin 
Tlingit government must observe certain norms and work within para- 
meters designed to protect the individual and collective rights of the Teslin 
Tlingit Nation. 

Source: Teslin Tlingit First Nation, “Aboriginal Self-Government and Judicial Systems”, — 
research study prepared for RCAP (1995). 


As is the case elsewhere, citizens of an Aboriginal nation may also identify 
with social or political groups within the nation. This identification may be 
based on clan or family membership or residence in a community or urban area. 
Some of these other affiliations will have implications for governance and may 
be reflected in the nation’s political structures. Likewise sub-groups, particularly 
communities within the nation, may have some role in citizenship determination. 

The rules governing citizenship would likely incorporate provisions for eli- 
gibility, application, enrolment, local community input, and appeal procedures 
and related structures. The nation’s constitution or citizenship law would most 
likely also identify the circumstances under which the nation would revoke cit- 
izenship, whether the nation would permit citizenship in another Aboriginal 
nation, and associated implications for access to rights and benefits. 

In our analysis of citizenship we concluded that a nation’s citizenship 
rules must not discriminate against individuals on the basis of sex, nor can they 
make ancestry (or blood quantum) a general prerequisite in assessing applica- 
tions. 

Citizenship confers rights, entitlements and benefits upon individuals as 
well as responsibilities. These rights include civil, democratic and political rights 
(for example, the right to participate in the selection of leaders), cultural and eco- 
nomic rights (such as the right to pursue traditional economic activities), and 
rights to social entitlements, such as those flowing from treaties and those in the 
areas of education, health care, and so on. 

Different rights and responsibilities may apply to citizens and non-citizens 
on Aboriginal lands. For example, cultural rights, or rights to carry on certain 
economic activities on the nation’s lands, may differ for citizens and non- 
Aboriginal residents on those lands. However, all residents, regardless of citi- 
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zenship, should have some means of participating in the decision making of 
Aboriginal governments. 

Aboriginal governments may establish charters or other instruments to pro- 
tect individuals and individual rights from the abusive exercise of power by gov- 
ernment. The nation’s charter could be an important mechanism to protect, 
promote and guarantee the fundamental rights and values shared by the people. 

The Canadian Charter of Rights and Freedoms would protect individual 
rights as well. However, it would be interpreted and applied flexibly to take into 
account the particular culture, values, traditions and philosophies of Aboriginal 
people. Nation governments would have the power to pass notwithstanding 
clauses under section 33 of the Charter, as explained earlier in this chapter. 


Jurisdiction and powers 


Aboriginal nation governments will exercise comprehensive government powers 
and authority in a variety of areas of jurisdiction. They will exercise these powers 
in respect of all persons resident on their territory. As discussed earlier in this 
chapter, in some instances these matters will fall within the core area of a nation’s 
jurisdiction and in others within the periphery, thus requiring negotiation and 
agreement with other governments. 

The nature of Aboriginal nation government jurisdiction and its applica- 
bility to territory and persons is properly the subject of discussion or negotia- 
tion in treaty processes. In general, Aboriginal nations can be expected to 
exercise jurisdiction of three types: 


1. Aboriginal nations exercise paramount authority in core areas of jurisdiction 
on Category I lands. These matters 
¢ are of vital concern to the life and welfare of a particular Aboriginal people, 

its culture and identity, 
¢ do not have a major impact on adjacent jurisdictions, and 
¢ are not otherwise the object of transcendent federal or provincial concern. 

2. Aboriginal nations exercise negotiated jurisdiction in subject areas falling 
within the periphery of their jurisdiction on Category | lands, and negoti- 
ated authority in regard to Category II lands. In most instances, on Category 
11 shared lands, nation government laws as they affect lands, resources and 
the nation’s citizens would be determined by negotiated co-jurisdictional 
agreements. Short of an agreement, the rules governing paramountcy in cases 
of conflict would be guided by the test set out in the Sparrow decision. 

3. Jurisdiction would be exercisable in a limited way with respect to citizens 
living outside Category 1 and Category I lands, including in urban areas. 
Again, the exercise of this authority in most instances would need to be nego- 
tiated and would be subject to voluntary acceptance by those affected. 
Ideally, negotiated agreements would clarify situations where power is exer- 
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Core Jurisdiction 


In most of the documentation it has produced since the 1970s, the 
Federation of Saskatchewan Indian Nations has focused on the powers and 
jurisdiction of First Nations governments. Exclusive authority in respect 
of First Nations lands and citizens is asserted in most jurisdictional areas, 
for example, administration of justice, education, trade and commerce, 
lands and resources, gaming, taxation, social development, culture and lan- 
guages, housing, family services and child welfare, hunting, fishing and 
trapping, citizenship and property and civil rights. 


Source: Federation of Saskatchewan Indian Nations, “First Nations Self-Government: A 
Special Research Report’, research study prepared for RCAP (1995). 


An RCAP case study involving Kahnawake revealed areas in which power 
would be exercised exclusively by Mohawk government and areas in which 
power might be exercised concurrently or on a shared basis with non- 
Mohawk governments. Specifically, there was a preference for exclusive con- 
trol in areas such as lands and resources, citizenship, education, 
infrastructure, justice, taxation and environment, but also some support 
for power sharing in these areas with other governments (mainly involv- 
ing administrative and service delivery by these other governments). 


Source: Gerald R. Alfred, “The Meaning of Self-Government in Kahnawake”, research study 
prepared for RCAP (1994). 


cised by both Aboriginal nation governments and non-Aboriginal govern- 
ments, and normal rules of paramountcy would apply. Agreements would 
mitigate conflicts and uncertainty by setting out how federal and provincial 
laws will interact with the laws of an Aboriginal nation government in areas 
of co-jurisdiction. These agreements may take the form of treaties, co-juris- 
dictional or co-management agreements, protocols and other intergovern- 
mental arrangements. 


In each area of government responsibility, an Aboriginal nation would have 
powers and authorities in respect of law making (legislative); administration and 
policy making (executive); and interpretation, application and enforcement of 
law (judicial). 

Law-making powers and authorities normally rest with legislative bodies. 
They include the development, passage, amendment and repeal of laws, regu- 
lations, standards and other legal instruments. These bodies may resemble his- 
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Co-Jurisdiction 


Most Aboriginal governments today embrace the concept of shared juris- 
diction with non-Aboriginal governments, but call for agreements and pro- 
tocols to set out clearly how the exercise of government powers within each 
government's respective sphere of jurisdiction will be co-ordinated. 

The Siksika Nation anticipates concurrent jurisdiction with other 
governments. In respect of the province, the management and co-ordina- 
tion of activities in areas of concurrent jurisdiction will be achieved through 
a negotiated protocol agreement. Areas where concurrent jurisdiction is to 
be negotiated include management of lands and resources, environment, 
traffic and transportation, public works, justice, education, health, and 
social services. The Siksika Nation emphasizes that it possesses inherent 
powers in these areas in respect of Siksika Nation lands and peoples. The 
purpose of negotiations pursuant to the protocol agreement is to establish 
how provincial powers in these jurisdiction areas are to be practically co- 
ordinated with Siksika government. 


Source: Andrew Bear Robe, “The Historical, Legal and Current Basis for Siksika Nation 
Governance, Including Its Future Possibilities Within Canada’, research study prepared for 


RCAP (1995). 


torical structures, existing structures (a council) or government structures 
common to other Canadian governments (such as a legislative assembly). 

The authority to design and deliver programs and services and to estab- 
lish agencies and other structures for government purposes will likely rest with 
institutions assigned to administer the day-to-day business of government. 
These could include executive offices held by individuals (for example, chiefs) 
or executive bodies (such as councils). 

Judicial powers and authority associated with the interpretation, applica- 
tion and enforcement of law, including policing, sentencing, restitution and heal- 
ing, will rest with the individuals and institutions that the nation entrusts with 
providing this counsel and wisdom. Elders and women are likely to play a key 


role in these areas.7*" 


Internal government organization 


Units of government 

Given their diversity, nation governments will differ significantly in terms 
of how they are organized internally for purposes of self-government. Within a 
nation there may be several units of government, which might include nation 
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Nation Government Jurisdiction in Traditional Territories 


The United Chiefs and Councils of Manitoulin view the regulation of fish 
and wildlife resource use by their own citizens within traditional harvest- 
ing areas as an exercise of governance responsibility and stewardship of the 
resources. They do not advocate exclusive use and management. Under 
their fish and wildlife initiative UCCM: 
¢ has developed regulations that set out principles for responsible resource 
use as well as harvesting seasons, methods and procedures and harvester 
eligibility criteria, 
¢ has established compliance procedures which emphasize prevention, 
responsibility and enforcement through community sanction, and 
¢ plans to employ conservation officers and engage in conservation pro- 
jects, monitoring and habitat management. 


Source: United Chiefs and Councils of Manitoulin, “UCCM Fish and Wildlife Project”, brief 
submitted to RCAP (1993). 


or sub-nation units, such as tribes, regions, communities, families or clans. 
Nations with large and dispersed populations or large traditional territories 
may include all of these units of government. Smaller nations may operate with 
only one or two unit levels: community and nation. 

Aboriginal nations may organize their units of government on a centralized 
or federal basis. Under a centralized form of organization, power and authority, 
including the power to establish community or local governments and assign 
responsibilities to them, would be concentrated in a single unit at the nation level. 
A centralized form of organization would likely be least appropriate for Aboriginal 
nations whose traditional form of political organization is decentralized and 
informal, or for nations having a widely dispersed and large population. However, 
it may be appropriate for nations with a concentrated population and land base 
and a tradition of strong centralized government institutions. 

A federal form of government organization would in most cases involve two 
or more units of government, a nation unit and either community, regional or 
tribal units. Power would be shared by the units of government. The flexibility 
of the federal form could accommodate the organizational and administrative 
needs of Aboriginal nations with large or small, dispersed or concentrated pop- 
ulations and land bases. 

Aboriginal nations with large and widely dispersed populations or land 
bases, and clearly identifiable sub-nation political communities, may wish to 
adopt federal structures that include political units organized at the provincial 
or territorial level. 
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Metis Nation of Alberta Structures 


As proposed by the Metis Nation of Alberta, Métis government would 
include several levels: community, regional/zone, and provincial. Community 
constituencies will elect representatives to a Métis provincial-level parliament 
or legislature. 

A provincial-level treasury board composed of an equal number of 
trustees (who are also legislators) from each of the six regions or zones, 
appointed by constituency representatives from within that zone, will 
make budget decisions. 

At the executive level a Metis Nation of Alberta president will be 
elected at large by all Métis people in the province, and will select cabinet 
members from among the trustees of the treasury board. These members 
will assume portfolio responsibilities for Metis Nation administrative 
departments and ministries. 

A Métis senate, made up of Métis elders, will have advisory powers 
and will review all matters before parliament. The senate will resolve dis- 
putes between various government structures and officials (for example, 
between parliament and the president). 


Source: Metis Nation of Alberta Association, “Metis Nation of Alberta Association Final 
Report”, research study prepared for RCAP (1995). 


Allocation of jurisdiction through the nation 

Jurisdiction, or specific power to deal with certain matters, may be allo- 
cated to different levels of government within the nation. For example, the 
authority to deliver services and to enforce regulations or certain laws may 
appropriately be exercised by community-level governments within the nation, 
while the passage and interpretation of laws for those same matters may be exer- 
cised more appropriately at the nation level. Some powers and authority may 
reside exclusively at the nation level, for example, the authority to conduct 
intergovernmental relations. Other areas, such as the allocation of interests in 
local lands and resources, may best be administered at the community level by 
the people who are most affected by decisions. 

The allocation of jurisdictional responsibilities among community (includ- 
ing family/clan), regional, tribal and nation level units of government ideally would 
be reflected in a nation’s constitution. The centralization or decentralization of power 
would depend on the traditions of the nation as well as the size and distribution of 
its population. The allocation of jurisdictional authority to government structures 
outside the nation (such as a confederacy) is discussed later in the chapter. 


ZL 
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Administrative Boards 


The Windigo Tribal Council proposes joint First Nation community 
action through a significantly empowered regional government (Windigo 
Executive Council) and the development of legislative, policy and admin- 
istrative capacities on a sector-specific basis. 

In order to achieve a separation between political and administrative 
levels, an executive council, composed of elected chiefs and councillors of 
individual First Nation communities and an administration and manage- 
ment board, would be established. This board, on a sector-specific basis, 
would negotiate the takeover or establishment of new programs and ser- 
vices. Within each sector, other management structures, including boards 
and technical committees, would be established at First Nation, tribal 
council, and inter-governmental levels with specific responsibility for the 
development, administration and management of sectoral activities. 


Source: Windigo First Nations Council, “Proposal for Regional Governance in the Windigo 
First Nations Area’, brief submitted to RCAP (1993). 


Legislative, executive and judicial branches 

Aboriginal nation governments will exercise legislative, executive and judi- 
cial powers and authority for the purpose of making, implementing, interpret- 
ing and enforcing laws. A nation government’s constitution would establish 
institutions to carry out these activities. They may reflect the traditional forms 
of organization or contemporary adaptations. Examples of legislative structures 
include councils, assemblies, congresses, senates, elders councils and clan lead- 
ers. Examples of executive structures include chiefs, councils, chairpersons and 
presidents. Examples of judicial structures include justice circles, judicial coun- 
cils, peacemaker courts, healers and tribunals. 


Administration and delivery of programs and services 

Nation governments will also establish administrative agencies and insti- 
tutions. These may assume a variety of forms, including departments, ministries, 
boards, corporations, societies or associations, and would represent varying 
levels of autonomy and accountability. 

On Category I lands, a nation, and in some instances community govern- 
ment structures, will deliver programs and services to its resident citizens and to 
residents who are non-citizens. Arrangements for the delivery of programs and ser- 
vices to non-Aboriginal residents on Aboriginal lands would follow from finan- 
cial arrangements with non-Aboriginal governments. Outside its Category 1 
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Teslin Tlingit Government 


The Teslin Tlingit Nation in Yukon is restoring its traditional system of 
government, particularly in the area of leadership and decision making, 
with some contemporary adaptations. Teslin Tlingit government is clan- 
based. The five Tlingit clans determine who is a member, select leaders and 
assume government-type responsibilities in respect of clan members. 

The Teslin Tlingit are building upon the family at the level of the 
nation through the establishment of several branches of government, 
including a general council (legislative branch), executive council, an 
elders council and a justice council. While these councils are not exact 
duplicates of traditional Tlingit institutions, they do reflect structurally the 
tradition of maintaining balance within the community through the five 
clans. For example, the general council comprises five representatives from 
each clan. Decision making is by consensus, but requires a quorum includ- 
ing at least three members from each clan. Similarly, each clan leader has 
a seat on the executive council, and the justice council comprises the five 
clan leaders. Each clan has its own court structure called a “peacemaker 
COUIt . 


Source: Teslin Tlingit First Nation, “Aboriginal Self-Government and Judicial Systems’, 
research study prepared for RCAP (1995). 


Aboriginal lands, where feasible, a nation may extend its programs and services 
to its citizens through extension programs, special agencies or institutions oper- 
ating off the Aboriginal land base, or through co-management or co-jurisdiction 
arrangements negotiated with other governments. 


Internal government procedures 

Internal procedures of government include rules for leadership selection 
and representation in government agencies and boards, decision-making bodies 
and related administrative systems that enhance the accountability of institutions 
of government. There will be many ways for Aboriginal nations to conduct their 
internal affairs. In some instances these will draw upon a nation’s traditions. In 
others they may synthesize traditional, non-traditional and non-Aboriginal gov- 
ernment procedures. We suggest a few possibilities in the paragraphs that follow. 

Leaders and officials may be selected according to a nation’s traditions or 
by those traditions adapted to a contemporary context. Leaders may be elected 
or otherwise selected from the citizenship at large, or from groups of citizens such 
as clans, families or urban constituencies, each of which may have its own par- 
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Accountability Processes 


For Shubenacadie (Indian Brook), a First Nation community in Nova 
Scotia, the accountability of government institutions, leaders and officials 
is important. Accountability is defined in terms of council’s responsiveness 
to and operation for the benefit of community members. 

Suggestions for improving band council accountability made by 
community members are pragmatic. They suggest various measures to be 
taken by the community and its leadership through a process of commu- 
nity review and adjustment. For example, suggestions include open coun- 
cil meetings, improved systems for communicating community concerns 
and council decisions such as newsletters, home visits by political leaders, 
and increased involvement of members through committee structures. 


Source: Jean Knockwood, “The Shubenacadie Band Council and the Indian Brook Band 
Case Study on Self Governance”, research study prepared for RCAP (1993). 


ticular selection processes. Leaders may be selected by procedures that assign spe- 
cial roles to elders or women or according to hereditary systems. Others, like the 
Métis Nation, may adopt a ballot-box approach to leadership selection. 

Alternatively, representation may be achieved through councils, boards and 
assemblies composed of representatives who hold public office in other units of 
government. For example, community chiefs may also sit as representatives at 
national or regional-level councils or assemblies. 

Decision-making processes will likely differ among nations and among the 
various units of government within nations. Decision making at the community 
level may be structured to achieve the broad participation of all community 
members, including families, clans, elders, youth and women. Community 
decision-making processes may be vote-based or consensus-based, or may be 
rooted in a combination of traditional and non-traditional methods. Some 
decisions may be made by a community government structure, such as a coun- 
cil, while other decisions, especially in matters of broad community interest, or 
affecting collective interests and well-being (such as those that affect a nation’s 
lands and resources), may require the consideration of the whole community. On 
a day-to-day basis, decision making at regional, tribal and nation levels would 
likely be carried out directly by representative leaders and would be vote- or con- 
sensus-based. 

Accountability of Aboriginal nation government will be determined pri- 
marily by processes rather than by structures and institutions. Such processes may 
murror Aboriginal governing traditions. They may also replicate accountability 
measures common to Canadian governments. For example, these might include 
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financial and operational reporting regimes (possibly based on statutes); 

¢ clear and transparent administrative policies, procedures and operations 
(including administrative decision-making procedures); 

¢ a code of ethics for public officials; 

° conflict of interest laws or guidelines; 

e access to information procedures; 

¢ the development of communication systems to keep citizens informed; and 

¢ the establishment of procedures to deal with individual or community grievances. 


Constitution 

The internal structure and authority of a nation government and its var- 
ious units of government would be reflected in a constitution, charter, law(s) and 
in unwritten conventions that reflect the nation’s cultural norms and social and 
traditional values. The elements of such constitutions could include 


¢ a statement of values, beliefs, principles; 

¢ a description of units or levels of government and associated legislative, 
executive and judicial structures, written procedures (for example, for select- 
ing officials, leaders and representatives to decision-making bodies), and def- 
initions of jurisdictions, powers and authority; 

° criteria, and application and appeal procedures for citizenship; 


Extra- Territorial Jurisdiction 


Precedents for the exercise of extra-territorial jurisdiction exist in the 
Yukon. While not confined to urban areas, First Nations, pursuant to their 
individual self-government agreements, may enact laws in respect of their 
citizens for 

* programs and services for spiritual and cultural beliefs and practices; 

° provision of programs and services in Aboriginal languages; 

¢ aspects of health care, social and welfare services; 

° training programs; 

° most aspects of care, custody, adoption and placement of the First 

Nation’s children; 
° marriage; and 
¢ dispute resolution services. 


See, for example, “First Nation of Nacho Nyak Dun Final Agreement 
between the Government of Canada, the First Nation of Nacho Nyak Dun 
and the Government of the Yukon”, 1992. 
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* provisions regarding lands, resources and the environment; 
¢ individual and collective rights protections; and 
* procedures for amending the constitution. 


Urban extensions of Aboriginal nation government 


The authority of an Aboriginal nation government authority has both a terri- 
torial and a communal character (see the section on visions of governance ear- 
lier in the chapter for an elaboration of these terms). Its exercise can be in 
respect of a particular territory (for example, an Aboriginal land base) or in 
respect of persons (for example, citizens, whether or not they live on Aboriginal 
lands). Aboriginal nation governments may also extend their government actiy- 
ities and authority to their citizens living in urban areas. In all cases, however, 
urban Aboriginal citizens’ participation in such governance initiatives will be vol- 
untary, based on individual choice and consent. Urban extensions of an 
Aboriginal nation government might take the form of 


* extra-territorial jurisdiction, 

e host nation, 

* treaty nation government in urban areas, or 
° Métis Nation government in urban areas. 


Each of these approaches is considered in greater detail in Volume 4, 


Chapter 7. 


Extra-territorial jurisdiction 

The extra-territorial jurisdiction approach will likely be of greatest interest to 
Aboriginal nation governments that wish to extend government activities to urban 
citizens living outside the nation’s Category 1 lands. They might extend services 
through urban service delivery programs, agencies or institutions established and 
operated by the nation or by the nation’s urban citizens under the nation govern- 
ments authority. Another possibility is to establish separate urban political institu- 
tions (for example, urban councils) or to represent the urban constituency in the 
nation’s main political structures (for example, through urban councillors). 

A nation could extend the application of the nation’s laws to urban resi- 
dents who choose to be subject to them, in matters described in a treaty or self- 
government agreement (for example, child welfare, marriage, health, education, 
language and culture). Finally, a nation could contract with other urban service 
delivery agencies and institutions on behalf of urban citizens to have these agen- 
cles provide programs and services to the nation’s citizens. 


Host nation 
Acting as a host nation, Aboriginal nations would have rights and respon- 
sibilities having to do with citizens of other Aboriginal nations living in urban 
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areas within the traditional territories of the nation who choose to participate 
in the host nation’s urban governance activities. In an urban area, an Aboriginal 
nation government would most likely confine its activities as host nation to pro- 
eram and service delivery. 


Treaty nation government 

Treaty nations may singly or jointly establish centres in urban areas to 
deliver services and treaty entitlements. The authority to deliver programs and 
services to treaty people in urban areas would be delegated by participating treaty 
nations to the centres. These institutions need not be empowered by a particu- 
lar Aboriginal nation government but could be a common governance concern 
of several treaty nations — whether or not they are signatories of the same 
treaties. 


Métis Nation government in urban areas 

The Métis Nation has advocated the development and operation of urban 
institutions to serve urban Métis residents. Some Métis Nation government pro- 
posals anticipate a local or community level of Métis government integrated with 
provincial, regional and national Métis government bodies. This model of local 
government would include urban areas with Métis populations. Urban Métis 
locals, as governments, would have responsibilities in areas such as education, 
training, economic development, social services and housing. They would deliver 
programs and services organized at the provincial or national level of the Métis 
Nation or their own programs. 


~ Historical and Contemporary Confederacies 


The Haudenosaunee Confederacy provides an example of a traditional con- 
federacy. It incorporates five distinctive though linguistically related nations 
of people (the Mohawk, Onondaga, Oneida, Cayuga and Seneca nations). 
The Covenant Circle of wampum represents the 50 chiefs (rotizaneson) of 
the five nations and the peace, balance and security that are achieved for 
all through the mechanism of the confederacy. 

The Nishnawbe Aski Nation (NAN) embodies a newer confederal 
arrangement. It involves the participation of Cree, Ojibwa and Oji-Cree 
First Nation communities in northern Ontario. NAN has developed an 
extensive infrastructure for program and service delivery in areas such as 
education, justice and health. It has also established political structures to 
oversee all activities jointly undertaken by the members. 
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Aboriginal Public Government 


The public government model expresses self-determination through an 
Aboriginal-controlled public government rather than an Aboriginal-exclu- 
sive form of self-government. It is identified by the following key charac- 
teristics: 

* government over a geographic territory, coinciding with an existing or 
new government administrative jurisdiction, a treaty area or a com- 
prehensive claims settlement area; __ 

* a constituency of residents that includes Aboriginal persons possessing 
Aboriginal and treaty rights in Canada, as well as non-Aboriginal people; 

* jurisdiction in areas considered important by residents and that may 
include a mix of comprehensive powers and authority; 

* the establishment of legislative, executive and judicial structures of gov- 
ernment and internal government procedures broadly similar to those 
of other Canadian governments, but that may be adapted to reflect 
Aboriginal customs, culture and traditions; 

° the possibility of relationships with other units of government oper- 
ating within a public government framework; 

* the possibility of relationships with other Aboriginal governments; and 

* the use of internal government procedures broadly similar to those of 
other Canadian governments, adapted to reflect Aboriginal traditions 


Associated models of inter-Aboriginal government organization 


Several nations may join together to establish a confederacy or similar type of 
political alliance or supra-nation government organization. These may reflect his- 
torical alliances (for example, the Haudenosaunee, Wabanaki or Blackfoot con- 
federacies) or new alliances that take into account relationships that have evolved 
between Aboriginal peoples in more recent years. Confederacies may be estab- 


lished to 


* maintain treaty relations with federal and provincial governments; 

* further political purposes, such as advocacy; 

* carry out intergovernmental tasks such as regulating land and resource use 
in shared traditional territories (Category II lands); and 

* carry out administrative tasks, such as program and service delivery. 


Some nations may be too small to sustain a broad range of government 
activities, especially in program and service delivery. More effective service deliv- 
ery may be achieved when several nations pool their resources through co-oper- 
ative intergovernmental arrangements. 
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Administration of Lands and Resources 


Inuit proposals for Nunavik, a regional public government in northern 
Quebec, would see the establishment of administrative departments (such 
as the department of environment, lands and resources proposed in the 
Nunavik constitution) to implement Nunavik government legislation and 
policy. 

Government action would strongly reflect Inuit relationships with 
their traditional land and resource base, and Inuit rights would ultimately 
be protected through a Nunavik charter. For example, this charter would 
recognize Inuit priorities in harvesting wildlife subject only to principles 
of conservation. 


Source: Marc Malone and Carole Lévesque, “Nunavik Government’, research study pre- 
pared for RCAP (1994); see also Nunavik Constitutional Committee, “Constitution of 
Nunavik’, 1991. 


Structures 

Nations with continuing associations may establish joint political and 
administrative structures, including councils, assemblies, administrative agencies, 
boards or institutions. For example, a group of nations, through a confederal 
organization, may set up a post-secondary education facility. 


Jurisdiction 

Based on our opinion that the right of self-determination and the right of 
self-government reside primarily with nations, we believe a confederacy would 
need to be empowered by participating Aboriginal nations. They would have to 
delegate or transfer to the confederacy and its political and administrative insti- 
tutions jurisdiction and associated powers and authority. Jurisdiction and asso- 
ciated powers to be delegated to a confederacy may be limited (for example, the 
administration of selected programs) or comprehensive (for example, making and 
enforcing laws in a range of subject matters including education, health, taxa- 
tion, lands and resources). 


Model 2: The public government model 


The public government model of Aboriginal government includes aspects of lands 
and territory, citizenship, jurisdiction, forms of internal organization, and the 
relationship with other Aboriginal governments. 


Lands and territory 


Public governments exercise jurisdiction over a geographically defined territory. The 
territorial boundaries of the public government may coincide with or encompass 
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Rights Protections in a Public Government Context 


Reporting in 1993, the Northwest Territories Commission for 
Constitutional Development (the Bourque commission) proposed a con- 
stitution for a new western territory, Nunavut, incorporating public, 
Aboriginal and mixed governments. The commission recommended affir- 
mation of the rights and freedoms set out in the Canadian Charter of Rights 
and Freedoms. \t also recommended recognition and protection of the 
rights of First Peoples, including the inherent right of self-government; the 
status of Aboriginal languages as official languages; the right of Aboriginal 
First Nations to opt out of a new western territory and pursue direct rela- 
tionships with the federal government; and affirmation, recognition and 
protection of treaty rights, Métis rights and the rights of First Nations that 
have already entered into modern land claims agreements. 


Source: Linda Starke, Signs of Hope: Working Towards Our Common Future (Oxford: Oxford 
University Press, 1990). 


* an existing administrative territory such as a region or northern territory, a 
northern regional municipality, improvement or similar administrative dis- 
trict, a municipality, town, hamlet or village; 

* a treaty area or comprehensive claims agreement settlement area; or 

* the traditional territory of an Aboriginal nation. 


Within the territorial boundaries of the public government, land is likely to be 
organized according to the three categories of land referred to earlier. (These cat- 
egories are described further in Chapter 4.) 

Category I lands are Aboriginal lands held and controlled by the Aboriginal 
nation or nations participating in the public government. Category II lands are 
shared lands encompassing parts of the traditional Aboriginal territories over 
which the Aboriginal public government will exercise jurisdiction shared with 
other Canadian governments and possibly with other Aboriginal nation gov- 
ernments in accordance with negotiated arrangements. Category III lands are 
Crown lands and privately held lands. 

Treaties to be made between the Aboriginal peoples who reside in the ter- 
ritory and Canadian governments will deal with self-government, lands and 
resources, and federal or provincial legislation required to establish a public gov- 
ernment. They will determine what jurisdictional regimes apply to the three cat- 
egories of land within the public government's territory. 
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Regional Public Government Jurisdiction 


A research study on Métis self-government in Saskatchewan suggested that 
Métis communities in the northern parts of the province may be in a posi- 
tion to exercise a range of government powers through a Métis-controlled 
regional public government. As proposed, the authority of this government 
might encompass provincial-type responsibilities; for example, lands and 
resource management, fire control, highways, health, education, justice and 
economic development. 


Source: Clement Chartier for the Metis Family and Community Justice Services Inc., 
“Governance Study: Metis Self-Government in Saskatchewan’, research study prepared for 
RCAP (1995). 


The draft constitution of Nunavik proposes authority in areas normally 
within the purview of federal and provincial governments, including lands, 
education, environment, health and social services, public works, justice, 
language, offshore areas and external relations. 


Source: Nunavik Constitutional Committee, “Constitution of Nunavik”, 1991. 


Constituency of residents 


A public government would be organized to serve a constituency of residents, 
including Aboriginal and non-Aboriginal people who live within a defined ter- 
ritory. The Aboriginal residents may be from different Aboriginal nations and 
backgrounds. 

The Aboriginal public government model differs from non-Aboriginal 
public governments in that the rights of residents may be differentiated to allow 
the Aboriginal majority to retain constitutionally protected Aboriginal and 
treaty rights, including the right of self-government. Aboriginal residents may 
have certain exclusive economic rights, for example, in renewable resource har- 
vesting activities. Aboriginal residents may have the right to own, use, regulate 
and enjoy specific cultural property, and to promote and protect Aboriginal her- 
itage, culture, language and traditions. Both Aboriginal and non-Aboriginal per- 
sons may have to prove they are residents to establish their eligibility to stand 
for government office or leadership positions. 

Aboriginal or treaty rights that limit a public government's power may be 
reflected in a treaty, a comprehensive claims settlement or a similar agreement. 
Both shared and differentiated rights of Aboriginal and non-Aboriginal citizens 
would be set out in a constitution or laws of the public government. 
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The Canadian Charter of Rights and Freedoms and provincial charters or 
human rights codes, where appropriate, would apply to Aboriginal public gov- 
ernments. Charters may be developed to reflect Aboriginal values and the 
Aboriginal realities of public government, and to protect and promote the spe- 
cific rights and interests of the Aboriginal residents. 


Jurisdiction, powers and authority 


Powers and authority in a variety of areas will be variously recognized, transferred, 
devolved or delegated to Aboriginal public governments by other Canadian gov- 
ernments. The jurisdiction of Aboriginal public governments will almost cer- 
tainly differ from that of comparable non-Aboriginal governments. For example, 
local Aboriginal governments in some areas might have enhanced municipal 
jurisdiction to deal with provincial areas of jurisdiction (for example, lands and 


Federal Forms of Organization 


The Bourque commission proposed a federal form of government orga- 
nization for the western Northwest Territories. Two distinct levels of gov- 
ernment, a district and central government, would coexist, each with its 
own constitutionally protected sphere of authority, law-making capacities 
and structures of government. 


Source: Commission for Constitutional Development (the Bourque commission), “Phase 
I Report: Working Toward a Common Future” (Ottawa: Supply and Services, 1992). 


Reflecting the principle of subsidiarity, proposals for a western Arctic dis- 
trict government encompassing Inuvialuit, Gwich’in and mixed 
Aboriginal/non-Aboriginal communities describe the relationship between 
regional and community levels of government as follows: 


The proposed regional government will have no legislative 
powers in fact unless and until the communities, through rep- 
resentatives in the regional assembly, wish to confer a given 
power upon the regional government. The legislation creating 
the regional government...is simply enabling legislation to 
empower the regional assembly...to legislate. Thus, the pro- 
posed new regional government should properly be considered 
as empowering communities. 


Source: Inuvialuit Regional Corporation, “Inuvialuit Self-Government’, research study pre- 
pared for RCAP (1993). 
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Representation in the Western Arctic Regional Government 


Proposals for this government anticipate a regional council composed of 
eleven councillors. One would be elected from each of the participating 
Inuvialuit and Gwich’'in communities, two elected at large from each of 
the Beaufort and Delta areas, and a mayor would be elected at large from 
within the region. 


Source: Western Arctic Regional Government, “Inuvialuit and Gwich’in Proposal for 
Reshaping Government in the Western Arctic”, 1994. 


resources, environment, education, social affairs, administration of justice). 
Even some federal areas of jurisdiction (for example, migratory birds) might log- 
ically be dealt with by local and regional governments. 

The objective is to ensure that the public government is sufficiently empow- 
ered to support Aboriginal peoples’ aspirations in economic, cultural, social and 
political spheres, and to protect all residents’ civil and political rights. The sec- 
tion on self-government identifies core areas of regional jurisdiction, as well as mat- 
ters that might be considered to fall within the periphery of Aboriginal nation 
government jurisdiction. The types of jurisdiction that might be exercised by a 
local or community form of public government would have to be negotiated, and 
would be delegated by another government (for example, the Aboriginal, provin- 
cial or federal government). Aboriginal-controlled local public governments 
might be permitted to exercise authority different from that normally assigned 
to comparable municipal governments. For example, they might receive delegated 
authority to regulate certain hunting, fishing and trapping activities, subjects nor- 
mally within the purview of the province. 

Like Aboriginal nation governments, Aboriginal public governments can 
be expected to exercise the law-making, judicial and executive powers of gov- 
ernment. The way these powers are exercised, and the structures that adminis- 
ter them, can reflect Aboriginal traditions and cultures. 


Internal government organization 


Units of government 

Aboriginal public governments may operate at community, regional or ter- 
ritorial levels. They may incorporate one or more units of government. The rela- 
tionship between regional or territorial units differs according to whether the 
units are organized centrally or federally. 

Under a centralized form of government, powers and authority, including 
the power to establish, empower and legislate in respect of other orders of gov- 
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Intergovernmental Arrangements 


In a report to the Northwest Territories Constitutional Steering Committee 
in 1994, the Dogrib Treaty #11 Council described the type of arrangements 
that might exist between Dogrib and public government institutions. It 
suggested that such relations would take place in a framework of negoti- 
ated inter-governmental agreements, inter-delegation of powers and shar- 
ing of resources. 


Source: Constitutional Development Steering Committee (N.W.T.), “Summaries of Member 
Group Research Reports” (Yellowknife, N.W.T.: Constitutional Development Steering 
Committee, 1994), p. 32. 


ernment, may be concentrated in one central unit of government. This is the 
case, for example, in the newly established territory of Nunavut.” A centralized 
form can be implemented in a regional public government when there is a his- 
tory of co-operative action among the communities and they decide to form a 
new government such as Nunavik in northern Quebec. 

Under a federal form of organization, two or more units of government, 
most likely regional and local governments, would coexist in the public gov- 
ernment framework. Jurisdiction would be divided among them. Each level of 
government would be autonomous within its respective field of jurisdiction. This 
form of organization may be appropriate where communities want to exercise 
powers and authority in respect of specific matters, rather than have these rest 
with a regional or territorial government. 

A public government may also be organized federally according to the 
principle of subsidiarity.” ° Under this arrangement, a regional public government 
might be set up and controlled by other participating governments, including 
community and Aboriginal nation governments. A regional government may have 
its own powers and authority, but for the most part it would exercise these at the 
discretion and according to the will of participating governments. Through the 
regional government, participating governments would pursue common interests 
and objectives, for example, in program and service delivery. Organization on the 
basis of subsidiarity works well where diverse communities benefit by participating 
in regional alliances for some but not all government purposes. 


Allocation of jurisdiction among units of government 

Like Aboriginal nation government, Aboriginal public governments may 
include more than one level of government. As with the Aboriginal nation gov- 
ernment model, some authority may be exercised more appropriately at the 
community level (for example, program and service delivery), while others 
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(such as program and service design, and law and policy making) may rest at 
regional or territorial levels of the public government. 


Legislative, executive and judicial structures 

Aboriginal public governments will include legislative, executive and judi- 
cial branches, although the form these take may be influenced by the traditions, 
values and cultures of the Aboriginal people who control the government. 
Public governments will also establish administrative agencies and institutions 
to carry out government business. 


Internal government procedures 

Internal procedures include rules for leadership selection, representation 
in government agencies and boards, decision making and other activities to 
enhance government accountability. Aboriginal public governments may wish 
to adopt the procedures of other Canadian public governments. They may also 
adapt procedures to reflect the culture, values and traditions of Aboriginal peo- 
ples participating in the public government. 

Leaders most likely will be selected through electoral processes. 
Representatives to regional or territorial legislative bodies may be the leaders of 
community governments, or directly elected representatives. In some instances 
it may be desirable to have some combination of the two approaches. Members 
of executive bodies may be elected, for example, through at-large elections for 
specific offices, or selected from representatives to the legislative body. 

Decision-making processes may reflect Aboriginal traditions of consensus 
or may be based on majority vote. Regional and territorial public governments 
may carry out government responsibilities and activities through sector-specific 
departments, ministries, public corporations and related government agencies. 
Internal government procedures, administrative systems and the corporate cul- 
ture of government institutions may reflect Aboriginal traditions, values and 
ways. Many of these adaptations might not be readily apparent on the surface 
of the government's operations. Aboriginal public governments would be 
accountable to all residents. The form of accountability, like that of nation-based 
governments, in part reflects traditional Aboriginal customs and in part measures 
common to mainstream Canadian government. 


Constitution 

Various features of an Aboriginal public government may be formally 
described in instruments such as the constitution (where specifically created), or 
in agreements (treaties, comprehensive claims agreements). Characteristics of the 
government may also be formalized in the legislation of another Canadian gov- 
ernment that recognizes or enables the public government. For example, the 
Nunavut Act was passed by Parliament permitting the establishment and imple- 
mentation of the Nunavut government and legislative assembly. The elements 
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Aboriginal Community of Interest Government 


The community of interest model of Aboriginal government is an 
Aboriginal-exclusive form of government of a group of Aboriginal people 
who associate voluntarily. It does not operate on the basis of the inherent 
right of self-government, but rather has self-governing authority dele- 
gated by an Aboriginal nation government or by federal or provincial 
governments. It has the following key characteristics: 

* it operates within territorial limits but without jurisdiction over a ter- 
ritory or land base, although the acquisition of land is not precluded; 

* its membership includes individuals of different Aboriginal heritage 
who choose to be members, and who may or may not pursue an affil- 
iation with their home nations; 

* its powers and authority have been delegated to it in a limited range 
of jurisdictions or matters concentrated on program and service deliv- 
ery in areas of importance to its members; 

* in most cases, it has a single level of government organization, with gov- 
ernment operations conducted through institutions and agencies; 

* it has some decision- or rule-making authority and a dispute-resolu- 
tion mechanism; and : 

* it may act as a service delivery agency for other Aboriginal governments. 


that would be included in each of these instruments are similar to those described 
for Aboriginal nation government constitutions. 


Relationships with other Aboriginal governments 


An Aboriginal public government might establish formal and working relationships 
with other Aboriginal governments in two situations: when the boundaries of an 
Aboriginal nation and an Aboriginal-controlled public government are contiguous, 
and when Aboriginal communities of interest operate in urban areas located in its 
territory. In either case, intergovernmental arrangements, including co-jurisdiction 
and co-management, might be established to deal with lands and resources, envi- 
ronmental matters and program and service delivery (for example, in the areas of 
health, education, justice, public services and infrastructure). 


Model 3: The community of interest model 


The community of interest model of Aboriginal government deals with aspects 
of lands and territory, citizenship, jurisdiction, forms of internal organization, and 
the relationship with other Aboriginal governments. 
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Participation in Land and Resource Management 


A community of interest government, in agreement with a provincial gov- 
ernment, may have access to a specific area of unoccupied Crown land. It 
may operate educational and cultural centres or programs or manage 
resources on the land base (for example, forests). Access to the land and 
resource base would be permitted even if it is not being used primarily for 
residential purposes. 


Lands and territory 


Community of interest governments are not land-based or territorial. The 
model is not based on exercising jurisdiction over an Aboriginal land base or ter- 
ritory. However, such governments may operate within a clearly defined geo- 
graphic area. This area may be determined by the dispersion or concentration 
of the government's membership, or by its location in a rural or urban area. For 
example, governments may operate within the boundaries of a city, town or 
municipality, while non-urban community of interest governments may oper- 
ate province-wide or within a region defined by other means. The model is dis- 
tinctive because it is not primarily land-based either in terms of the location of 
its membership or its jurisdiction. However, a community of interest government 
may own or hold land or be involved in land and resource co-management pro- 
jects. (Co-management, as it pertains to urban communities of interest, is con- 
sidered in Volume 4, Chapter 7.) 

A land base or access to one may be acquired by a community of interest 
government for the following purposes: 


¢ cultural, spiritual or educational 

* institutions (including schools and offices) 

* housing 

* economic development and revenue generation. 


Membership 


Membership in the government is based on Aboriginal identity and voluntary 
affiliation. It consists of individuals (or families) of Aboriginal heritage, who may 
or may not have emotional, familial, cultural, political or other affiliations with 
a particular nation. 

Such a government could have the authority to establish membership 
rules and to determine the criteria to assess a person’s affiliation with an 


Aboriginal people. Individuals might be eligible for membership on the basis of 
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¢ self-identification as an Aboriginal person; 
¢ claims of affiliation with, or citizenship in, an Aboriginal nation; or 
¢ documented evidence of affiliation with an Aboriginal people or nation. 


We believe that community of interest governments and nation governments 
should allow individuals to retain citizenship in an Aboriginal nation as well as 
being members of a community of interest government. 

Depending on the structure and purpose of the government, membership 
rights and entitlements may be limited primarily to political rights (for example, 
the right to stand for executive office) and to social, economic and cultural rights 
(for example, entitlement to programs and services delivered by the government). 

The Canadian Charter of Rights and Freedoms and provincial, territorial and 


appropriate Aboriginal charters would apply to community of interest governments. 


Jurisdiction and powers 


Unlike Aboriginal nation and public governments, a community of interest gov- 
ernment would not exercise the right of self-government unless it is one of the 
communities of a specific Aboriginal nation, nor would it have comprehensive 


Community of Interest Proposals 


The Native Council of Prince Edward Island has proposed a non-urban 
variant of the community of interest model. Their draft recognition act 
provides for the registration of members in accordance with a by-law to be 
developed by the governing council. The by-law would require docu- 
mented evidence of descent from one of the Aboriginal peoples of Canada 
defined in the Constitution Act, 1982. Associated “rights and obligations” 
of membership would be spelled out in a by-law. 


Source: Native Council of Prince Edward Island, “Report on Self-Government Structures 
for Micmacs Living Off-Reserve in Prince Edward Island”, brief submitted to RCAP (1993). 


The Aboriginal Council of Winnipeg proposes to extend membership to 
Aboriginal people in the city of Winnipeg. As proposed in its draft con- 
stitution, an Aboriginal person is defined as “any person whose ancestral 
beginnings or roots can be traced, in full or in part, to the first inhabitants 


of North America”. 


Source: Linda Clarkson, “A Case Study of the Aboriginal Council of Winnipeg as an 


Inclusive Status-Blind Urban Political Representative Organization”, research study prepared 
for RCAP (1994). 
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powers. Jurisdiction and authority will be limited and will be assigned, delegated 
or transferred by other Canadian and Aboriginal governments. Under such 
arrangements, authority may be transferred on a sector-specific basis. 

Areas in which these governments are likely to be active include those with 
a human focus, for example, 


* education, culture and language, 
* social services, 

¢ child welfare, 

¢ housing, and 

¢ economic development. 


Areas in which they are likely to have less involvement include those with an 
infrastructure or land base focus, for example lands, resources, environment, 
aspects of the economy (for example, wildlife management), public infrastruc- 
ture and services, and communications. 

Aboriginal community of interest governments may exercise their juris- 
diction exclusively for their members in accordance with arrangements that 


Program and Service Delivery 


Aboriginal peoples want more control over how programs and services are 
delivered to their citizens. Current co-management type regimes permit 
varying levels of Aboriginal involvement in design, development and 
delivery of programs and services. However, such involvement must occur 
within the parameters of provincial or federal government legislative or 
policy regimes. 

In delivering programs to a mixed Aboriginal constituency, the New 
Brunswick Aboriginal Peoples Council envisions short-term co-manage- 
ment arrangements and the gradual assumption of greater government 
powers and self-sufficiency over the longer term. 

As Aboriginal self-government becomes a reality, it will be the respon- 
sibility of the government to formulate, initiate and maintain programs and 
services for its constituency. The NBAPC, as such a government, would 
design programs to meet the needs of the membership and conduct objec- 
tive research. Program design and delivery would involve contemporary 
management methods coupled with traditional techniques, which will be 
used as guidelines for all programs. 


Source: New Brunswick Aboriginal Peoples Council, “Aboriginal Self Governance Within 
the Province of New Brunswick”, research study prepared for RCAP (1995). 
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result from a delegation of power. Alternatively, they may exercise devolved or 
delegated jurisdiction on behalf of other governments (federal, provincial, other 
Aboriginal) in specific service delivery sectors (for example, education, health). 
These areas would likely involve negotiated co-management arrangements. 
They also may deliver the programs and services of other governments under ser- 
vice delivery agreements. 

Community of interest governments will engage primarily in by-law, rule 
and policy making, and exercise administrative powers and authority. It is also 
possible that a government would administer justice services and enforce its own 
by-laws, as well as the laws of other authorities, according to agreement.”” 


Internal government organization 


Given that they fulfil a limited set of functions, these governments will not have 
all the organizational features of other governments. In general, the size of the 
government and its associated organization would correspond to the range of 
activities being undertaken. The more limited and focused its functions and activ- 
ities, the less political and administrative infrastructure will be required. 


Units of government 

Community of interest governments likely will be organized with only one 
level. This form of organization is most appropriate for urban or non-urban areas 
where the participating Aboriginal population is fairly concentrated. 

An organization of more than one level would be less common but appro- 
priate for non-urban Aboriginal communities where the population is dispersed 
but can be organized in local or regional associations or communities. As dis- 
cussed previously, two or more levels of government can be organized accord- 
ing to centralized or federal principles. 


Structures of government 

Community of interest governments for the most part would not have a 
full set of government structures. Executive and legislative functions likely will 
be fused in one body (for example, an elected executive council). However, if the 
community of interest is large enough, and government responsibilities are 
comprehensive, a legislative body may be established with representation drawn 
from local or regional associations or participating institutions and agencies. The 
executive could be a subset of the members of the legislative council, or could 
be separately selected. 

Most community of interest governments will carry out their government 
responsibilities and activities through sector-specific agencies and institutions. 
These institutions may be fairly autonomous, enjoying an arm’s-length rela- 
tionship with political bodies and having their own boards. Alternatively, the gov- 
ernment may elect to establish tight control over them and make them 
administrative branches of the government. 
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Nation Governments and 
Community of Interest Governments 


The need for co-operation between nations of origin and urban commu- 
nities of interest was noted by the Native Council of Canada. It suggested 
that urban governments representing Aboriginal people of different heritage 


need [not] be at the expense of tribal or national distinctions, 

any more than it would to clan or other collective distinctions 

that cut across and link national and local identities....Regimes 

for dual citizenship can be developed, as indeed they now exist 

internationally. Membership in an urban government need 

not and should not imply loss of citizenship in a nation, clan 

or family. : 
Source: Native Council of Canada, “The National Perspective’, Book 1 in The First Peoples 
Urban Circle: Choices for Self-Determination (Ottawa: Native Council of Canada, 1993), p. 17. 


Internal government procedures 

Internal government procedures relating to the selection of leaders, deci- 
sion making and accountability would be set out in the governments constituting 
document. 

Leadership selection and decision-making procedures would be deter- 
mined by several factors, including the homogeneity of the population and the 
functions served by the government. As a non-traditional form of Aboriginal gov- 
ernment, involving individuals from diverse Aboriginal traditions, leadership 
selection is likely to be by election, although other methods should not be pre- 
cluded. Decision making may be by majority vote or consensus. Accountability 
to the community served may be enhanced by procedures similar to those 
described for Aboriginal nation and public governments. 


Constitution 

The community that associates for purposes of pursuing this form of gov- 
ernment will determine the scope, functions, structure, institutions and procedures 
of that government. These characteristics might be described in a constituting doc- 
ument, which would be recognized or given effect by another governments leg- 
islation, delegating powers to the community of interest government. 


Relationships with other Aboriginal governments 


Since Aboriginal community of interest governments will include individuals 
from different nations, relations with Aboriginal governments, especially nation 
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governments, will be significant. Aspects of inter-Aboriginal government rela- 
tions might include 


° service delivery arrangements to provide services to citizens of the nation who 
reside in areas where the community of interest government operates; 

* co-operation in program and service delivery in specific sectors (for exam- 
ple, post-secondary education, justice initiatives, and health facilities); and 

* co-operation for the purpose of political advocacy and to pursue relations with 
Canadian governments at a municipal, provincial, territorial or national level. 


Community of interest governments will also enjoy significant relations with 
municipal governments, notably in urban areas. These will likely require estab- 
lishing formal agreements for program and service delivery in certain sectors, and 
establishing associated structures (such as committees and councils) to facilitate 
communication and consultation. In Volume 4, Chapter 7, we explore some pos- 
sibilities for reforming existing government authorities and structures in urban 
environments in consideration of Aboriginal perspectives and interests. Such 
reforms could also entail establishing joint structures to co-ordinate activities and 
agreements with urban Aboriginal community of interest governments. 


Conclusion 


We have considered three models of Aboriginal governance that might be devel- 
oped to meet the aspirations of Aboriginal peoples in Canada. These approaches 
do not exhaust the possibilities for Aboriginal self-government and self-deter- 
mination. 

The nation government model provides a largely autonomous form of gov- 
ernance for Aboriginal peoples who choose to exercise their collective self-deter- 
mination around the principles of a nation with a defined citizenship base. 
However, nation government requires a certain amount of aggregation on the 
part of an Aboriginal people and associated communities, either to reinstate tra- 
ditional nation affiliations and confederacies or to create new ones, and to sus- 
tain an adequate citizenship and resource base for the practical implementation 
of self-government. 

For some Aboriginal peoples and nations, leadership and control over 
public governments in their traditional territories represent an effective route to 
self-determination and provide a vehicle for protecting, promoting and exercis- 
ing Aboriginal and treaty rights. This form of government may result in 
Aboriginal peoples or nations controlling territorial or regional public govern- 
ments through law-making, executive and judicial powers in much the same way 
as nation governments do. 

Community of interest governments provide an inclusive and practical 
response to the needs of Aboriginal people who, while they may not share the same 
Aboriginal group origin, do have a shared sense of identity arising from their 
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common experience in urban and other areas. Where nationhood is not an issue, 
these governments may provide a meaningful and effective way for individuals 
and groups to protect and preserve the essential elements of their aboriginality that 
might otherwise be threatened by time, distance and other circumstances. 
Affiliations with Aboriginal nation or public governments may provide oppor- 
tunities for mutually beneficial arrangements, such as shared program delivery. 

We emphasize again that these models of Aboriginal government should 
not be considered either exhaustive of the possibilities, mutually exclusive or static 
in time. We have presented them here as suggestions of possible forms of 
Aboriginal governments. Governance, like nationhood, has a dynamic charac- 
ter. Should Aboriginal peoples choose to follow one or another of these paths 
to Aboriginal government, depending on their geographic situation, we antici- 
pate that the outcomes will be as richly diverse as the traditions, aspirations and 
experiences of Aboriginal peoples in Canada. 


RECOMMENDATIONS 


The Commission recommends that 


Territorial and 2.3.13 
Communal Forms AJ] governments in Canada support Aboriginal peoples’ desire 
of Government ‘ ; ; area ee 
to exercise both territorial and communal forms of jurisdiction, 
and co-operate with and assist them in achieving these objec- 


tives through negotiated self-government agreements. 


Establishing 2.3.14 
Governments Ty establishing and structuring their governments, Aboriginal 
peoples give consideration to three models of Aboriginal gov- 
ernment — nation government, public government and com- 
munity of interest government — while recognizing that changes 
to these models can be made to reflect particular aspirations, 
customs, culture, traditions and values. 


PAB VALS) 

When Aboriginal people establish governments that reflect 
either a nation or a public government approach, the laws of 
these governments be recognized as applicable to all residents 
within the territorial jurisdictions of the government unless 
otherwise provided by that government. 


2.3.16 
When Aboriginal people choose to establish nation govern- 
ments, 
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(a) The rights and interests of residents on the nation’s terri- 
tory who are not citizens or members of the nation be 
protected. 

(b) That such protection take the form of representation in the 


decision-making structures and processes of the nation. 


3.2 Financing Aboriginal Government 


Earlier in this chapter, we identified three attributes that any government must 
have to be effective: legitimacy, power and resources. A new relationship between 
Aboriginal and non-Aboriginal people must provide for all three elements if self- 
government is to become a reality for Canada’s First Peoples. It is not enough 
to say that Aboriginal peoples, by virtue of recognition of their inherent rights, 
can establish (or re-establish) their own governments with varying degrees of 
independent and shared authority. Such governments would be relatively inef- 
fective without sufficient resources and financial arrangements in place to enable 
the effective exercise of this governing authority. 

Thus far, we have addressed two of the fundamental ingredients for 
Aboriginal self-government, legitimacy and power. We now shift our attention 
to the issue of financing, beginning with a focused treatment of the financial 
arrangements that will be required to support Aboriginal governments under the 
new relationship. Lands and resources and economic development are addressed 
further in Chapters 4 and 5 (in Part Two of this volume). 

First, we outline the main objectives that should be pursued in financing 
Aboriginal governments. Second, we revisit the features of the new relationship 
in light of the particular circumstances of Aboriginal governments and com- 
munities, recommending principles to guide the development of new financial 
arrangements between the Aboriginal, federal and provincial orders of govern- 
ment. Third, we identify and comment upon the array of funding sources and 
instruments potentially available to Aboriginal governments under a new rela- 


True Aboriginal self-government will be elusive and illusionary unless 
Aboriginal people have the means by which to effect it.... The mistakes of 
the past must not be allowed to continue and we must jointly work 
together to break the current bondage of poverty that...continues to mar- 
ginalize Aboriginal people to the lowest end of the social economic ladder. 

Gary Gould 


Skigin Elnoog Housing Corporation 
Moncton, New Brunswick, 15 June 1993 
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Again and again I hear, “Io whom will Aboriginal governments be account- 
able and for what?’ Well, our answer [is that] Métis people will be account- 
able to Métis people. 

Robert Doucette 


Metis Society of Saskatchewan 
Saskatoon, Saskatchewan, 27 October 1992 


tionship. Fourth, we build upon the models of Aboriginal government elaborated 
in the previous section, proposing ‘packages’ of financial arrangements suited to 
the features and characteristics of each. Finally, we present an argument for a 
Canada-wide fiscal framework to govern the fiscal relationship among federal, 
provincial and Aboriginal governments. 


Objectives for financing Aboriginal governments 


In addressing the challenge of financing Aboriginal governments under a new rela- 
tionship, we need to ask ourselves, what are the fundamental goals or objectives 
for financial arrangements that will support Aboriginal peoples’ quest for effec- 
tive and meaningful self-government? Establishing such objectives is important 
for several reasons. They are a starting point for the negotiations on funding 
arrangements that will ensue when Aboriginal peoples, acting as nations, choose 
to exercise their inherent right of self-government. The objectives themselves will 
be a subject of these negotiations and will influence the design of the financial 
framework for Aboriginal self-government that will be worked out among the con- 
federation partners. These objectives will also allow for an evaluation of the 
implementation and continued operation of particular funding arrangements to 
determine whether they fulfil the purposes they were designed to achieve. 


Self-reliance 


First and foremost, effective government depends upon a sound economic base. 
Without an adequate land and resource base, and without flourishing eco- 
nomic activity, Aboriginal governments will have little access to independent 
sources of revenue. Aboriginal governments will need access to fiscal instruments 
such as taxation. Fiscal arrangements should be structured to provide for 
Aboriginal self-reliance to meet their governing responsibilities. 


Equity 
Financing arrangements must provide for an equitable distribution of resources 


— financial and otherwise — among and between governments, groups of people 
and individuals. In the design of new funding arrangements, we would empha- 
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It is not program monies [from DIAND] that are going to do things for us. 
They are not the solution. What...it [the Indian Act] has done to us...it has 
deprived us of our independence, our dignity, our respect and our respon- 
sibility. 

June Delisle 


Kanien Kehaka Raotitiohkwa Cultural Centre 
Kahnawake, Quebec, 6 May 1993 


size the importance of (1) equity among the various Aboriginal governments that 
make up the third order of government in Canada, (2) equity between Aboriginal 
and non-Aboriginal people as a whole, and (3) equity between individuals. 


Efficiency 


Efficiency dictates that a government should use limited resources in as effec- 
tive a manner as possible, and in so doing promote sustainable development. This 
is not unlike the long-standing Aboriginal tradition of respect for the land and 
its uses. Financial arrangements for Aboriginal governments, and the processes 
employed to achieve them, should therefore be designed to be efficient. 


Accountability 


Governments with the authority and responsibility to spend public funds for par- 
ticular purposes should be held accountable for such expenditures, primarily by 
their citizens and also by other governments from which they receive fiscal 
transfers. In the context of Aboriginal governments, it is our view that this 
accountability rests with the Aboriginal nation rather than with individual com- 
munities. Funding arrangements should reflect this basic objective, allowing for 
processes and systems of accountability that are both explicit and transparent. 


Harmonization 


Finally, financial arrangements should include mechanisms that provide for 
harmonization and co-operation with adjacent governing jurisdictions. This is 
to ensure that decisions made by individual Aboriginal governments take account 
of the effects of their policies on other governments. This consideration should 
include federal, provincial and municipal governments. 


A principled basis for new financial arrangements 


Building on the fundamental objectives for financing Aboriginal governments 
— self-reliance, equity, efficiency, accountability and harmonization — we now pre- 
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sent a series of principles that should govern the design and development of fund- 
ing arrangements for Aboriginal governments.” 


The renewed relationship and financial arrangements 
for Aboriginal governments 


The new relationship between Aboriginal and non-Aboriginal people that we 
have proposed consists of three key elements: 


¢ Aboriginal self-government based on a recognition of the right of self-deter- 
mination and the inherent right of self-government for Aboriginal peoples; 

¢ arelationship between Aboriginal and non-Aboriginal people and their gov- 
ernments that takes the form of a nation-to-nation relationship; 

¢ recognition of Aboriginal governments as one of three constitutionally rec- 
ognized orders of government in Canada. 


The nature of this new relationship gives rise to the following principles, which 
should shape the development of financial arrangements for Aboriginal governments. 

First, a renewed relationship requires fundamentally new fiscal arrange- 
ments. It is our view that developing a system of finance for Aboriginal gov- 
ernments based on adapting or modifying existing financial arrangements with 
Indian bands would be ill-advised, because those arrangements are based on a 
radically different kind of governing relationship. Indian Act band governments, 
for example, are perceived as a form of self-government; but in fact they are a 
form of self-administration, not self-government. Band governments under the 
Indian Act do not have independent authority; they derive their powers from the 
federal government. Moreover, given the limited range of powers delegated to 
them, there is little opportunity for band governments to have access to inde- 
pendent sources of revenue. Consequently, the financial arrangements are char- 
acterized by dependency, by extensive accountability provisions, by elaborate 
administrative structures and by other features that reflect that type of govern- 
ing relationship. The accountability procedures for Aboriginal nation govern- 
ments should not be more onerous than those imposed on the federal and 
provincial governments. (A brief overview of existing financial arrangements for 
Aboriginal governments and regional and territorial governments is provided in 
Appendix 3A to this chapter.) 

Second, the development of a Canada-wide framework to guide the fiscal 
relationship among the three orders of government should be a prerequisite for 
negotiations leading to the development of long-term financial arrangements for 
individual Aboriginal governments. A key feature of the new relationship we are 
recommending is that it provides an opportunity for Aboriginal peoples to 
ageregate their collective interests as self-governing nations. This is an important 
step toward restoring balance in a relationship between Aboriginal and non- 
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Aboriginal people that all too often has been weighted unduly against the inter- 
ests of Aboriginal peoples. 

Likewise, Aboriginal nations collectively forming a third order of govern- 
ment should have an opportunity to aggregate their interests on fiscal matters. 
This would best be achieved through a Canada-wide fiscal framework negoti- 
ated by representatives of the federal and provincial governments and national 
Aboriginal peoples’ organizations. The elements of such a framework, and its role 
in negotiations to develop financial arrangements for individual Aboriginal 
governments, are elaborated later in this chapter. 

Third, financial arrangements should reflect the principle that for 
Aboriginal self-government to be meaningful, fiscal autonomy and political 
autonomy should grow together. This relationship should be reflected in the pro- 
portion of transfers to Aboriginal governments from the federal and provincial 
governments that are unconditional. A government cannot be truly autonomous 
if it depends on other governments for most of its financing. The nature of trans- 
fers from other governments, for example, should reflect this principle. We 
note that under existing financial arrangements, most of the funds Aboriginal 
governments receive from the federal government are of a highly conditional 
nature, with Aboriginal governments having to meet predetermined, detailed 
program criteria to continue receiving these funds. 

Conditional transfers are legitimate fiscal instruments for certain pur- 
poses — for example, when the delivery of a program has an impact beyond a 
single community, or when country-wide standards in the delivery of certain 
public services are seen as desirable. As Aboriginal governments become more 
autonomous politically, however, the proportion of transfers from federal or 
provincial governments that is conditional should fall. This principle is reflected 
in federal-provincial fiscal relations and should also underlie fiscal relations 
with Aboriginal nation governments. 

Fourth, financial arrangements should provide greater fiscal autonomy for 
Aboriginal governments by increasing access to independent revenue sources of 
their own. As we argue throughout this report, a critical element of fiscal auton- 
omy is a fair and just redistribution of lands and resources for Aboriginal 
peoples. Without such a redistribution, Aboriginal governments, and the com- 
munities they govern, will continue to lack a viable and sustaining economic base, 
which is integral to self-government. 

Aboriginal governments should be able to develop their own systems of tax- 
ation. While most Aboriginal people already pay taxes in Canada, the difference 
is that under a new relationship Aboriginal citizens would pay taxes mainly to 
their own governments. Accordingly, Aboriginal governments should have the 
tools to raise revenues from the development of their lands and resources. This 
taxing authority, when recognized, will be an important step toward increased 
fiscal autonomy for Aboriginal governments and will also encourage greater fiscal 
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accountability and citizen participation. If Aboriginal nations have the power to 
tax and have a tax base, non-Aboriginal governments will expect them to levy 
taxes. If no effort is made by Aboriginal governments to collect taxes, there will 
be a negative impact on their transfer payments from other governments. 


RECOMMENDATION 


The Commission recommends that 


New Fiscal 2.3.17 
Arrangements Aboriginal governments established under a renewed relation- 
ship have fundamentally new fiscal arrangements, not adapta- 
tion or modification of existing fiscal arrangements for Indian 


Act band governments. 


Features distinguishing Aboriginal and non-Aboriginal governments: 
implications for financial arrangements 


There is considerable diversity among Aboriginal nations and their communities. 
Many Aboriginal peoples do not possess a formally recognized land base, and 
among those who do, there are large differences in resource wealth and economic 
potential. The cost of delivering services to Aboriginal people who live in remote 
areas is very high. Compared to the non-Aboriginal population, more Aboriginal 
people live in small communities whose size limits the economies of scale that 
urban governments can achieve. The territories of an Aboriginal nation govern- 
ment may not be contiguous, which also affects the cost of delivering services. 

Membership in Aboriginal nations is not necessarily defined by residency. 
For example, a member of a particular Aboriginal nation might make his or her 
home in a non-Aboriginal community (often an urban one). Likewise, non- 
Aboriginal persons might reside within an Aboriginal community or territory but 
not be citizens of that political constituency. This is an important issue, given 
that existing fiscal transfers for non-Aboriginal governments are based wholly on 
the principle of residency.*”” 

In terms of the transition to self-government, it is likely that Aboriginal 
governments will assume varying degrees of jurisdictional authority, at least 
initially, because of political choices that nations or peoples make regarding their 
ability or preparedness to exercise the full powers of self-government. This is true 
of any new or developing system of government. 

As a final example, the policy of taxation exemption as applied to ‘on- 
reserve Indians’ is unique to band governments under the existing /ndian Act rela- 
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[To] receive funds which match neither community needs nor abilities is 
to invite failure. To receive no funds [at all] is to invite disaster. 


Darryl! Klassen 
Mennonite Central Committee 
Vancouver, British Columbia, 2 June 1993 


tionship. Under section 87 of the act, status Indians residing on-reserve and their 
property are exempt from certain kinds of taxation levied by non-Aboriginal gov- 
ernments. Under the new relationship, we note that Aboriginal people will be 
subject to taxation levied by their own governments. Application of the section 
87 exemption in the transition phase is a matter that must be considered in the 
treaty negotiations leading to self-government agreements for status Indians. 

All of the features distinguishing Aboriginal from non-Aboriginal gov- 
ernments, taken together, will necessarily have an impact on the effectiveness of 
financing arrangements that are developed for Aboriginal governments. Thus, 
we will suggest several considerations that should govern the design of financ- 
ing mechanisms for Aboriginal governments under the new relationship. 

The financing mechanisms employed in arrangements for individual 
Aboriginal governments should provide for considerable institutional flexibility, 
especially during the transition to self-government. Assuming that all Aboriginal 
nation governments will have the potential to exercise the same range of gov- 
erning authorities, it is nonetheless evident that individual governments will pro- 
ceed at varying speeds in assuming these responsibilities. 

In this context, the financing mechanism should be designed so that it does 
not force Aboriginal governments to assume fewer areas of jurisdiction than they 
need. Por example, if the financing mechanism for a program or policy sector 
requires a large bureaucratic structure to be effective, the associated costs of 
administration — in the face of scarce resources — may be so high that Aboriginal 
governments are unable to gain access to it. Similarly, it is important to ensure 
that the financing mechanism does not prevent an Aboriginal government from 
asking other governments to deliver public goods or services for which it is not 
yet ready to assume responsibility, or that it may never wish to deliver itself. 

The financing mechanism should be designed to promote cost-effective- 
ness and the incentive to innovate. This is directly linked to our earlier arguments 
that Aboriginal people should be given the opportunity to reorganize or struc- 
ture their governments in a manner that provides for greater economies of scale 
in delivering public services. If financing mechanisms are focused only on sup- 
porting public services in small individual communities, as under the existing 
DIAND-band government relationship, it is evident that some public functions 
will simply be too costly to administer and support. The financing mechanism 
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should enable Aboriginal governments to realize greater economies of scale 
through co-operative service delivery arrangements with adjacent jurisdictions 
(including non-Aboriginal ones, depending on the nature of the activity). 

It follows that as Aboriginal governments become more autonomous, a sig- 
nificant proportion of the transfers received from the other orders of government 
should be unconditional. This will enable Aboriginal governments to take into 
account the costs and benefits of providing public services and goods in various 
ways, and ensure that decisions regarding the necessary trade-offs among alter- 
native means are sensitive to the needs and aspirations of the nation itself. 

It is also important that financing agreements minimize administrative 
costs as much as possible. Keeping administrative costs as low as possible is par- 
ticularly important for Aboriginal governments, given limited own-source rev- 
enues. Therefore, the vast majority of transfers received from the other two orders 
of government should be devoted as much as possible to supporting actual ser- 
vices, rather than to the high costs of constantly negotiating and renegotiating 
annual financial agreements. Formula funding such as that found in the fiscal 
arrangements for the territorial governments is based on a set of indicators and 
is usually reviewed every five years. This allows for better planning and greater 
predictability and autonomy. 

The financing mechanism should also reflect the capacity of the Aboriginal 
government to raise own-source revenues and promote fiscal equity. The equal- 
ization principle is a cornerstone of federalism and is enshrined in section 36 of 


the Constitution Act, 1982. 


36(2) Parliament and the government of Canada are committed to 
the principle of making equalization payments to ensure that 
provincial governments have sufficient revenues to provide rea- 
sonably comparable levels of public services at reasonably com- 
parable levels of taxation. 


We believe that this equalization principle should extend to the Aboriginal order 
of government as well. 

For provincial governments, equalization is achieved through a system of pay- 
ments that takes into account a government's revenue-raising capacity to determine 
eligibility for and the level of unconditional transfers. However, the capacity of 
Aboriginal governments to raise revenues through instruments such as taxation 1s 
considerably less than that of non-Aboriginal governments generally. Moreover, dif- 
ferences in the need for and cost of providing public services across Aboriginal com- 
munities are greater than for comparable non-Aboriginal communities. For example, 
a northern or isolation allowance similar to that of the government of the Northwest 
Territories will be required for many Aboriginal governments. 

When the provinces entered Confederation, several received statutory sub- 
sidies, partly for surrendering their indirect taxes to the federal government and 
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often to offset their debt.“ In 1907, at Canada’s request, the British government 
passed An Act to make further provision with respect to the sums to be paid by Canada 
to the several Provinces of the Dominion, effectively amending section 118 of the 
Constitution Act, 1867 and increasing the burden of the federal government's pay- 
ments to the provinces. Later, special payments were made to the maritime 
provinces following the Royal Commission on Maritime Claims (the Duncan 
commission report of 1926) and to both the prairie and maritime provinces 
during the 1930s, when several provinces were on the verge of bankruptcy.’ 
Consideration of need is not new to fiscal arrangements in Canada. New 
Brunswick received a half-yearly grant for ten years following Confederation,” 
and British Columbia a railroad. Prince Edward Island was promised regular 
transportation to the mainland, which the federal government provided through 
a ferry service. Honouring this promise required a constitutional amendment in 
1993 to replace the commitment to ‘steam service’ with one to ‘a fixed crossing’, 
and to prevent the imposition of tolls or the private operation of the crossing.* 
Similar treatment should be considered now as we lay the groundwork for 
three orders of government in Canada and try to meet the particular needs of 


Aboriginal governments. 


RECOMMENDATION 


The Commission recommends that 


Expenditure Needs 2.3.18 
The financing mechanism used for equalization purposes be 
based not only on revenue-raising capacity, but also take into 
account differences in the expenditure needs of the Aboriginal 
governments they are designed to support, as is done with the 
fiscal arrangements for the territorial governments, and that the 
tax effort that Aboriginal governments make be taken into 


consideration in the design of these fiscal arrangements. 


Funding sources and instruments for 
Aboriginal governments 
Governments rely on a variety of sources and related instruments for financing 


their public activities. Here we consider four categories relevant to the financ- 
ing of Aboriginal governments in Canada: 


* own-source funding; 
® transfers from other governments; 
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In the old days we had a tradition of caring and sharing. If a person was 
sick or injured, the Chief would delegate others to hunt for him and pro- 
vide fire wood. We redistributed our wealth for the good of all, and that 
is what any good system of taxation is supposed to do. 
Elder Ernie Crowe from Piapot 
as retold by Chief Clarence T. Jules 


Kamloops First Nation 
Ottawa, Ontario, 5 November 1993 


¢ funding from treaties and land claims settlements; and 
¢ borrowing authorities for capital expenditures. 


These will serve as the basis for the financial packages associated with particu- 
lar models of government and will inform the negotiations leading to a proposed 
Canada-wide fiscal framework for financing Aboriginal governments. 


Own-source funding 


In theory, a broad array of instruments is available to governments for raising 
their own revenues. For Aboriginal governments these might include taxes; tax- 
sharing; resource rents and royalties; user fees, licences and fines; proceeds from 
gaming activities; and corporation revenues. In reviewing these sources, however, 
we should keep in mind that the potential for each instrument to raise revenues 
will, in practice, vary considerably. 


Taxation 

Here we consider four main kinds of taxation: (a) personal income tax, 
which in the case of Aboriginal governments could apply to Aboriginal citizens 
and to non-citizen residents within an Aboriginal-controlled territory; (b) cor- 
porate taxes on private business, both Aboriginal and non-Aboriginal; (c) sales 
or consumption taxes; and (d) taxes or lease fees on land and property. The rev- 
enue-raising potential of these kinds of taxation depends directly on levels of 
income, the nature and degree of economic development and activity, and the 
degree of authority to use the various forms of taxation. 

When governments share authority over a particular kind of taxation — for 
example, personal or corporate income tax — they can establish a common base and 
then negotiate the share of the revenues collected for each order of government. 
As part of the financial arrangements for Aboriginal governments, this kind of tax- 
sharing arrangement would depend naturally on the authority that Aboriginal gov- 
ernments have over certain kinds of taxation, their willingness to assert or exercise 
this authority, and the revenue-raising potential of any taxes to be levied. 
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We want control of our destiny and a peaceful co-existence with Canadian 
society. In order for this to happen, First Nations must have an equitable 
share of lands, resources and jurisdiction, and fiscal capability to fulfil their 
responsibilities as self-determining peoples. 


Chief Clarence T. Jules 
Kamloops First Nation 
Ottawa, Ontario, 5 November 1993 


As we have stated, attaining a significant measure of fiscal autonomy is a 
fundamental prerequisite for effective self-government. A people that does not 
possess the means to finance its own government will be dependent on the pri- 
orities of others. This can be mitigated by negotiating long-term arrangements 
that commit other governments to fiscal transfers. But ultimately, a government 
that must look to others for most of its financial requirements remains depen- 
dent. Hence the importance of own-source revenues and authority for Aboriginal 
nations to tax their own resources and citizens. 

Given the many responsibilities of Aboriginal governments, and assuming 
that Aboriginal people will want to receive a wide range of high quality services, 
Aboriginal governments will need to collect significant amounts of revenue. 
Other governments that support Aboriginal governments through transfers will 
expect them to do so. Indeed, transfers are likely to depend on the revenue col- 
lection effort of the recipient government, as is common in fiscal arrangements 
between governments in Canada. 

Aboriginal nation or public governments will find it necessary to tax eco- 
nomic activity on their territory. This will take the form of personal income tax 
on their residents, corporate tax on businesses operating on their territory and, 
most likely, some form of royalty tax on resources extracted from their lands and 
waters. Income tax will not be a suitable instrument for financing community 
of interest governments. 

It can be expected that Aboriginal governments will tax the personal 
income of all residents on their territory, whether or not a resident is a citizen 
under the nation government model. Income tax will likely be levied regardless 
of whether a resident’s income was earned on the territory or elsewhere. Citizens 
of an Aboriginal nation residing off the territory can expect to continue to pay 
personal income tax to the governments in whose jurisdiction they reside and 
from whom they receive services, that is, the federal and provincial governments. 
Residency as the determinant of tax status is the arrangement that applies in all 
jurisdictions across Canada today. 

The Commission proposes that residents on an Aboriginal nation’s terri- 
tory would pay all income tax to the Aboriginal government and not, as is the 
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case with other residents of a province, to the federal and provincial governments. 
Residents under the jurisdiction of an Aboriginal public government would con- 
tinue to pay income tax to the public, federal and, where appropriate, provin- 
cial government. We argue in favour of this position for two reasons. 

First, levels of economic activity and hence of personal income on the vast 
majority of existing Aboriginal lands are well below those in most neighbour- 
ing communities. Aboriginal governments will be hard-pressed, until significant 
additional lands and resources are transferred to them, to raise a major portion 
of the financial resources they will need from their own tax base. Even after the 
acquisition of an adequate land base, economic development to raise personal 
income levels will be a long process in most communities. Aboriginal govern- 
ments will need the full resources that the taxation capacity of their communi- 
ties can generate for some time to come. 

A second reason for advocating this arrangement relates to the controversy 
over tax exemption for Aboriginal people. A widely held perception among 
Canadians is that Aboriginal people enjoy generous tax exemptions. This is not 
the case.”“* By the same token, many Aboriginal people believe that tax exemp- 
tion is an Aboriginal or a treaty right that should benefit all Aboriginal people 
wherever they live.” 

The current tax exemptions leave room for taxation that could be taken 
up readily by First Nations governments. Doing so would not be an infringe- 
ment of Aboriginal rights, and the issue of compensation therefore does not arise. 
Some would argue further that the exemption is a reflection of the original auton- 
omy of Aboriginal rights, and should be seen as being closely linked to the inher- 
ent right of self-government. 

The Commission believes that the question of taxation needs to be addressed 
in the context of self-governing Aboriginal territories. If Aboriginal governments 
emerge with an adequate land and resource base to sustain self-reliance for their 
people, those governments will want to exercise control over their finances for rea- 
sons already discussed. We believe that responsible self-government is the most effec- 
tive route for resolving the divisive debate over taxation. The severely limited fiscal 
capacity of most Aboriginal communities and the willingness of most Aboriginal 
people to support their own governments through appropriate taxation both argue 
that personal and corporate income taxes payable by residents and levied on eco- 
nomic activity should be paid to Aboriginal governments. 

Circumstances might arise where residents on an Aboriginal nation’s ter- 
ritory will attain a level of average income equivalent to that enjoyed by residents 
of the region surrounding them. By the same token, some Aboriginal govern- 
ments will in time have fiscal capacity equal to that of neighbouring govern- 
ments. These circumstances will affect the level of fiscal transfers Aboriginal 
governments receive, including, where the financial situation justifies, the elim- 
ination of such transfers. 


2A 


RESTRUCTURING THE RELATIONSHIP 


Aboriginal nations will exercise taxation authority, including decisions on 
the level of taxation on their territory. Those governments may choose, as some 
provincial governments do now, to use lower levels of taxation to stimulate eco- 
nomic activity. In so doing, they will have to bear in mind the impact of such 
actions on the federal government's calculation of fiscal capacity in determining 
fiscal transfers. 

If they establish tax rates significantly lower than neighbouring jurisdic- 
tions, Aboriginal governments may find their territories becoming tax havens for 
non-citizen residents. In such circumstances, the federal government can be 
expected to lower the level of fiscal transfers to reflect the taxation capacity not 
used. There is a fine line between differentiated tax rates for purposes of social 
and economic policy and the creation of artificial tax havens. In provinces that 
levy a lower rate, taxpayers must still pay a common level of tax to the federal 
government. If the federal government agrees, as we propose, to see the revenues 
it would have raised go directly to the Aboriginal nation government, it can be 
expected to require arrangements that do not permit tax havens. 

Where services continue to be provided by the province, we believe they 
should be paid for by a contractual arrangement between the governments 


involved, thus eliminating the rationale for provincial taxation. 


RECOMMENDATIONS 


The Commission recommends that 


Own-Source 2.3.19 
Revenues Financial arrangements provide greater fiscal autonomy for 
Aboriginal governments by increasing access to independent 
own-source revenues through a fair and just redistribution of 
lands and resources for Aboriginal peoples, and through the 
recognition of the right of Aboriginal governments to develop 
their own systems of taxation. 


Income Taxes 2.3.20 
Aboriginal citizens living on their territory pay personal income 
tax to their Aboriginal governments; for Aboriginal citizens 
living off the territory, taxes continue to be paid to the federal 
and relevant provincial government; for non-Aboriginal resi- 
dents on Aboriginal lands, several options exist: 
(a) all personal income taxes could be paid to the Aboriginal 
government, provided that the level of taxation applied 
does not create a tax haven for non-Aboriginal people; 
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(b) all personal income taxes could be paid to the Aboriginal 
government, with any difference between the Aboriginal 
personal income tax and the combined federal and provin- 
cial personal income tax going to the federal government 
(in effect, providing tax abatements for taxes paid to 
Aboriginal governments); or 

(c) provincial personal income tax could go to the Aboriginal 
government and the federal personal income tax to the fed- 
eral government in circumstances where the Aboriginal 
government decides to adopt the existing federal/provin- 
cial tax rate. 


DES 21 
Aboriginal governments reimburse provincial governments for 
services the latter continue to provide, thereby forgoing the 


requirement for provincial taxes to be paid by their residents. 


Measures will have to be taken to ensure that non-Aboriginal residents are 
represented in the decision-making processes of the Aboriginal nation govern- 
ment.~“° In the case of the Sechelt Indian band government in British Columbia, 
this was accomplished through provincial legislation, the Sechelt Indian 
Government District Enabling Act. Among other matters, the legislation provides 
for the creation of an advisory council, which is the primary mechanism for non- 
Aboriginal residents on Sechelt lands to participate directly in the affairs of the 
district.” 


RECOMMENDATION 


The Commission recommends that 


Non-Aboriginal 213202 
Representation Non-Aboriginal residents be represented effectively in the deci- 
sion-making processes of Aboriginal nation governments. 


Resource rents and royalties 

Rents or royalties can be levied on the extraction and development of nat- 
ural resources. For Aboriginal governments, they are another possible source of 
revenues whose potential depends on the existence of natural resources within 
a given territory, on the value of the resources and the cost of developing them, 
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and on the degree of authority and control Aboriginal governments have over 
the development and taxation of such resources. 


User fees, licences and fines 

Governments can also charge user fees and licence fees — instruments tar- 
geted at individual users of particular government services. There has been a 
growing trend among governments everywhere in the last decade to make 
greater use of such levies. However, as with taxes, their potential for raising rev- 
enues is limited by the number and level of such fees that residents are willing 
to tolerate. Fines are raised from those breaking a law, and traffic violations can 
account for a significant revenue base. 


Gaming 

In the last decade or so, some Aboriginal governments in Canada and the 
United States have established gambling casinos on their territories, both to assert 
their self-governing authority and to develop a potentially lucrative revenue 
source in communities that are significantly disadvantaged economically. The fea- 
sibility of establishing gaming enterprises is highly dependent on the distribu- 
tion of legislative authority, on the proximity of such establishments to densely 
populated centres, and on the willingness of these populations to engage in 
gaming activities. Given the uncertainty and controversy surrounding the issue, 
it would be better to negotiate gaming within the treaty processes. 


Aboriginal and public corporation revenues 

Own-source funding is also available in the form of revenues from 
Aboriginal government or public corporations. Such corporations, where 
Aboriginal ownership is collectively held, can be either single or joint ventures; 
and in the case of public government, potentially can include both public and 
Aboriginal corporations. Unlike royalties and resource rents, the potential for rev- 
enue from such corporations is not dependent on the level and nature of eco- 
nomic activity within a given territory, because these corporations may choose 
to invest outside of their Aboriginal nation’s traditional territory. 

Notwithstanding the apparent variety of sources potentially available to a 
government through these instruments, the reality is that own-source financing 
for Aboriginal governments is currently very limited and likely will remain so 
for some time. This brings us back to a key point about the financing of 
Aboriginal governments — the overwhelming importance of a sufficient land and 
resource base and of sustainable economic development to effective self-gov- 
ernment. Without access to land and resources, it will be impossible to estab- 
lish a viable and sustainable economic base upon which Aboriginal governments 
will be able to finance their activities. (See Chapters 4 and 5, in Part Two of this 
volume, for detailed coverage of these issues.) 
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Transfers from other governments 


Transfers from other orders of government can be a key source of financing, espe- 
cially in federal systems of government. Provincial governments, for example, 
receive a significant portion of their funding in the form of transfers from the 
federal government, as do municipal governments from the provinces. 

The existing arrangements for financing Indian Act band governments are 
realized largely through fiscal transfers, although the nature of these transfers dif- 
fers from the federal-provincial arrangements in several important ways. (See 
Appendix 3A for a brief overview of these arrangements.) Here we consider two 
types of intergovernmental transfers, conditional and unconditional. 


Conditional transfers 

Conditional transfers entail conditions established by the donor govern- 
ment to influence the behaviour of the recipient government. They are either 
spending-conditional or program-conditional. 

Spending-conditional transfers require the recipient government to match 
a portion of the funds received from the donor with their own expenditures. The 
requirements are usually quite strict, leaving little autonomy to the recipient gov- 
ernment. Matching transfers are usually employed when the services they are 
designed to finance have an impact beyond a particular community — what econ- 
omists call ‘externalities’ — and when both donor and recipient governments have 
sufficient own-source revenues to draw upon. 

An example drawn from the recent history of federal-provincial fiscal 
arrangements is the Canada Assistance Plan (CAP), under which the federal and 
provincial orders of government shared expenditures for basic welfare services, 
usually on a fifty-fifty basis.“* If this form of transfer were used to finance 
Aboriginal governments, special attention would need to be given to the capac- 
ity of Aboriginal governments to raise their own-source funding — that is, to their 
ability to match funds from a donor government — as well as to the degree of their 
jurisdictional authority. Matching need not occur only on a fifty-fifty basis, and 
such transfers could potentially be available from both federal and provincial 
governments. 

Spending-conditional transfers can also be used for specific purposes that 
are narrower in scope. Such transfers are more incidental in nature, arising 
when the need for particular public goods or services is not anticipated by 
either the donor or the recipient government (for example, in case of flood or 
other natural disaster), or where such expenditures do not fit neatly with the dis- 
tribution of jurisdictional authority. 

Rather than being built into the basic intergovernmental fiscal frame- 
work, specific purposes transfers are usually developed through ad hoc arrange- 
ments based on consultation and co-operation among federal, provincial and 
municipal governments. This system was used to introduce a national infra- 
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structure program in 1993 and to promote regional development across Canada 
through federal-provincial general development agreements and other instru- 
ments during the past 30 years. Other common examples are recreation facility 
capital grants that provincial governments provide for municipalities and the con- 
tribution agreements between DIAND and Indian bands for major capital projects 
(see Appendix 3A). Such transfers may be relevant particularly for Aboriginal gov- 
ernments in the transition phase to self-government because Aboriginal peoples 
or nations decide upon the range of governing jurisdiction they want to assume 
initially. 

Conditional transfers may also be tied to specific types of expenditures for 
program areas. This provides the recipient government with more autonomy in 
designing programs and services to match regional conditions. If certain con- 
ditions or objectives — usually identified in legislation — are not met in the pro- 
gram area, the donor government may impose a penalty, often in the form of a 
reduced transfer to the recipient government. 

A practical example of program-based conditional transfers is the federal 
funding the provinces have received for medical and hospital services. This 
funding is received by provincial governments on the condition that provinces 
adhere to the five basic objectives of the Canada Health Act— universality of cov- 
erage, comprehensiveness of insured services, accessibility, portability and public 
administration. If these objectives are not adhered to, the federal government may 
decide to withhold a percentage of the funds to discourage the deviant practice. 

Conditional transfers might be available for financing Aboriginal govern- 
ments when such governments decide that they do not want to assume full 
responsibility for particular program areas, or where regional or Canada-wide 
standards or objectives in the delivery of certain public services are seen as desir- 


able, such as in the field of health. 


Unconditional transfers 

The key characteristic of unconditional transfers is that funds, or sources 
of funds, are transferred unconditionally — with no strings attached — thus leay- 
ing the recipient government with the independent authority to spend such funds 
as it sees fit. Unconditional transfers also come in a variety of forms. 

Cash transfers provide lump sums of money, usually determined according 
to an agreed formula, that are transferred from one level of government to 
another annually. This kind of transfer was reflected in part in the financial 
arrangements for health and post-secondary education shared by the federal and 
provincial governments under the former Established Programs Financing (EPF) 
program. [he EPF arrangements involved a mix of instruments reflecting several 
of the transfer characteristics outlined in this section, one of which is a cash or 
lump sum grant. Since the EPF program was negotiated in 1977, provincial gov- 
ernments have been free to use these funds for any purpose, regardless of whether 
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it related to post-secondary education or health. The new Canada health and 
social transfer is comparable in approach, although the cash portion of the 
transfer is expected to diminish over time. 

Cash transfers would allow for considerable autonomy in the financial 
arrangements for Aboriginal governments, even if the initial arrangements are 
nominally based on the distribution of expenditures for general program areas, 
as they were in EPF. 

In tax-sharing, revenues are either collected by two governments or they are 
returned to the jurisdiction where they originated by the government that collects 
the taxes. In revenue-sharing, one government (usually the federal or provincial) 
pools its revenues from various sources (such as resource royalties), then shares these 
revenues with provincial or municipal governments. As a source of financing for 
Aboriginal governments, this would be relevant in the case of co-management and 
co-jurisdiction of lands and resources, and would depend on the particular agree- 
ments reached with the other governing jurisdictions. 

Equalization grants are an element of federal-provincial tax-sharing. They 
replaced the tax rental agreements instituted during the Second World War, in 
which the federal government rented exclusive control of personal and corpo- 
rate income tax and succession duties. First formally introduced in 1957, equal- 
ization provides that the provinces will receive 10 per cent of the personal 
income taxes raised, 9 per cent of corporate profits and 50 per cent of federal 
succession duties. Of course, 10 per cent of income taxes generates more revenue 
in a wealthy province than in a poor one. Io compensate, the governments agreed 
to bring all provinces’ revenues up to a certain per capita standard. Under the 
current program, employing a more broadly representative tax base, a five- 
province standard is in effect. All provinces are guaranteed access to revenues 
equal to the per capita average from applying national-average tax rates to the 
representative tax bases in the five designated provinces (Ontario, Quebec, 
British Columbia, Saskatchewan and Manitoba). All provinces receive equal- 
ization grants except British Columbia, Alberta and Ontario.” 

The equalization principle was enshrined in section 36(2) of the 
Constitution Act, 1982, committing Parliament and the government of Canada 
to “making equalization payments to ensure that provincial governments have 
sufficient revenues to provide reasonably comparable levels of public services at 
reasonably comparable levels of taxation’. 

If equalization were extended to Aboriginal governments, account would 
be taken of both the fiscal capacity and the fiscal need of the Aboriginal gov- 
ernment — how much capacity they have to tax and how much revenue they need 
to provide required services. Likely it would be assumed, as it is for provincial 
and territorial governments, that Aboriginal governments tax at national-aver- 
age rates. If Aboriginal governments chose not to tax, this would be reflected in 
reduced equalization payments — that is, if Aboriginal governments had the 
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capacity to raise revenues, but chose not to do so. If Aboriginal governments kept 
all income and sales taxes, this too would be factored into the equalization for- 
mula, in effect reducing the transfer from other governments. If an Aboriginal 
nation governments revenues are great enough that they no longer require 
equalization payments, consideration should be given to transferring some of 
their revenues to other Aboriginal nations — in effect, sharing the wealth through 
inter-Aboriginal nation equalization. 

Aboriginal nation governments would enjoy intergovernmental immunity 
from taxation by the Crown, as the federal and provincial governments do. They 
would also be eligible for grants in lieu of taxes on federal and provincial prop- 
erty on Aboriginal lands, just as federal and provincial governments pay grants 
in lieu of taxes to municipalities to make up for the fact that municipal gov- 
ernments cannot tax federal or provincial property. 

Finally, there may be very specific unconditional transfers, such as north- 
ern or isolation allowances to offset the higher cost of living in northern and 
remote communities. 

Regardless of the type of fiscal transfer, the level or magnitude of such trans- 
fers may also depend upon certain characteristics of the recipient government. 
For example, amounts transferred can be based on the fiscal capacity of the recip- 
lent government, using measures such as the revenue potential of various tax bases 
under a given jurisdiction. The principle of fiscal capacity, for example, is at the 
core of the unconditional transfers paid to qualifying provinces under the cur- 
rent equalization program. 

As well, the level of intergovernmental transfers can be related directly to 
the expenditure levels of a recipient government in providing particular services 
to its citizens.*”” An example of this is the conditional matching or cost-shared 
transfers under the former Canada Assistance Plan, where the general level of 
expenditures is determined by the demand for welfare services in particular 
provinces.” The needs basis has also been used in the fiscal arrangements for 
the Yukon and Northwest Territories and in other federal systems as one of the 
factors determining the appropriate level of equalization payments for the con- 
stituent governments of the federation. Consideration of both fiscal capacity and 
fiscal need in the design of fiscal arrangements for Aboriginal governments will 
be especially important, given the generally lower level of economic development 
in Aboriginal communities. 

It is clear that transfers from other levels of government will be a promi- 
nent feature of financial arrangements for Aboriginal governments, now and in 
the future. This is because, first, Aboriginal peoples’ right of self-government has 
not been fully recognized by the Canadian state, and Aboriginal governments 
accordingly have not had access to the instruments necessary for own-source 
financing. This is exacerbated by the continuing inequitable distribution of 
lands and resources between Aboriginal and non-Aboriginal people in this 
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country, which leaves Aboriginal governments without a viable and sustainable 
economic base upon which to finance basic public services for their citizens. As 
these injustices are corrected over time, Aboriginal governments will gradually 
become less reliant on transfers from other governments. 

Second, transfers from other orders of government will continue to be an 
integral part of financial arrangements for Aboriginal governments because of 
the nature of the federal system of government in Canada. Significant effi- 
ciency and equity benefits accrue from having the federal government assume 
a relatively stronger revenue-raising role in the federation, then distribute these 
revenues in the form of fiscal transfers to other governments so they can meet 
their expenditure responsibilities more effectively. Aboriginal governments, as one 
of three constitutionally recognized orders of government, will necessarily 
become a part of this intergovernmental fiscal framework and receive transfers 


from the federal government as the provinces do now.’” 


Entitlements from treaties and land claims 


There is a third category of funding sources specific to the circumstances of 
Aboriginal governments in Canada, especially those established on the nation- 
based model. These are revenues arising from specific claims settlements and 
comprehensive land claims and treaty land entitlement settlements. Because of 
the unique nature of these arrangements, they deserve special treatment in 
terms of being considered as potential sources for the financing of Aboriginal gov- 
ernments. 


Specific claims settlements 

Specific claims settlements can sometimes be indirect sources of funding 
for Aboriginal nations, but only for some, since many do not have treaties with 
the Crown or may not be engaged in related specific claims processes.””” 

The Commission is of the view that revenues arising from specific claims 
settlements should not be considered a direct source of funding for Aboriginal 
governments, even if some governments choose to use some of these funds 
directly for government purposes. Often, the purpose of these settlements is to 
compensate for lands taken fraudulently or expropriated by the federal govern- 
ment; for example, for a military base, or for reserve lands previously reduced, 
without compensation, for a railway right of way. These specific claims settle- 
ments are granted generally to right a wrong, not to provide for the financial sup- 
port of Aboriginal governments. For the most part, Aboriginal people are seeking 
to replace the land they lost with other land. Payments for specific claims would 
likely produce temporarily increased economic activity in a local economy and 
provide only indirect funding to Aboriginal governments, for example, through 


taxation.” 
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RECOMMENDATION 


The Commission recommends that 


Specific Claims 2.3.23 
Settlements Revenues arising from specific claims settlements not be con- 
sidered a direct source of funding for Aboriginal governments 
and therefore not be included as own-source funding for pur- 


poses of calculating fiscal transfers. 


Comprehensive claims settlements and treaty land entitlements 

Comprehensive claims settlements and treaty land entitlements are another 
potential source of funding, but again only for some Aboriginal governments and 
only in an indirect way. Resolution of comprehensive claims or treaty land enti- 
tlements can include a financial settlement as well as land as part of the com- 
pensation package for the Crown having denied Aboriginal peoples access to and 
control of their territories.’”’ ) 

In comprehensive land claims settlements, as in specific claims settle- 
ments, a payment of funds should not be considered a direct own-source of fund- 
ing for Aboriginal governments. However, if an Aboriginal government decided 
to invest the monies from a financial settlement — perhaps through an invest- 
ment corporation established for the purpose — it would be appropriate in cer- 
tain circumstances to consider any resulting income as a continuing own-source 
of funds for that government. Under such circumstances, this kind of funding 
would also be compatible with the public model if an investment corporation 
were established under its authority.’ 

The earnings from the funds (the indirect income) may or may not be 
included in own-source revenues for purposes of calculating fiscal transfers. If they 
are used to make loan repayments for funds advanced to finance treaty negotia- 
tions, to offset the effects of inflation in order to preserve the value of the prin- 
ciple agreed to in the treaty (cash settlements are usually distributed over a long 
time — up to 20 years — thus discounting their value), or for charitable activities 
or community good works, they would not be included. 

Interesting precedents in this regard are included in the Atlantic Accord 
and the Canada-Nova Scotia Offshore Petroleum Resources Accord. For exam- 
ple, the Atlantic Accord addresses, among other matters, revenue-sharing between 
Canada and Newfoundland with respect to offshore oil and gas and how this rev- 
enue would affect the equalization payments Newfoundland now receives. 
Article 39 of the accord states, in part, that 
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Progressive First Nations realize that public financing is required by Native 
government in order to build the sorts of community Native peoples 
want. For instance, Westbank wants to use its property tax revenues to 
arrange financing to build a new community hall to replace the existing 
small one. There is no structure, however, which allows First Nations to 
borrow as governments. The absence of an ability to borrow as govern- 
ments has exacerbated the program of underdevelopment on reserves. 


Larry Derrickson 
Councillor, Westbank Indian Band 
Kelowna, British Columbia, 16 June 1993 


the two governments recognize that there should not be a dollar for 
dollar loss of equalization payments as a result of offshore revenues 
flowing to the Province. To achieve this, the Government of Canada 


shall establish equalization offset payments.””” 


Two types of offset payments are foreseen, both adjusting for the loss in 
equalization payments that would result if Newfoundland’s own-source revenues 
increase. The first type provides for a 12 year phase-out of equalization entitle- 
ments from the commencement of production (assuming that resource revenues 
make Newfoundland a ‘have’ province). The second type provides for federal gov- 
ernment payments equivalent to 90 per cent of any decrease in equalization pay- 
ments compared to the previous year. In the fifth year of offshore production, 
this offset rate is to be reduced by 10 per cent, then by 10 per cent in each sub- 
sequent year. 


RECOMMENDATIONS 


The Commission recommends that 


Financial 2.3.24 
Settlements Financial settlements arising from comprehensive land claims 
and treaty land entitlements not be considered a direct source 
of funding for Aboriginal governments. 


Investment 2.3.25 
Income Tnvestment income arising from Aboriginal government deci- 
sions to invest monies associated with a financial settlement — 
either directly or through a corporation established for this 
purpose — be treated as own-source revenue for purposes of cal- 
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culating intergovernmental fiscal transfers unless it is used to 
repay loans advanced to finance the negotiations, to offset the 
effect of inflation on the original financial settlements, thereby 
preserving the value of the principal, or to finance charitable 


activities or community works. 


Borrowing authority 


The funding sources and instruments we have identified have focused principally 
on the operating costs of government. Another important component of finan- 
cial arrangements is the financing of capital expenditures by means of borrow- 
ing money through public offerings and loans from financial institutions. 

This is a critical issue for Aboriginal peoples because many of their com- 
munities lack basic infrastructure, including schools, good roads and sewage sys- 
tems. Throughout our public hearings, we heard Aboriginal people deplore the 
fact that when DIAND devolves responsibility for certain programs or services, the 
associated funding arrangements are often designed to meet only normal oper- 
ating costs and not to provide the means to maintain or replace existing infra- 
structure as it declines in value or utility over time. Moreover, existing financial 
arrangements under the /zdian Act severely limit the ability of band governments 
to pursue independent sources of financing for such capital expenditures because 
of their lack of corporate capacity and the uncertain legal status of reserve lands. 
Accordingly, band governments pay very high interest rates on loans. 

If Aboriginal peoples decide to exercise self-government at the level of 
nation or public government, borrowing authority will be an important com- 
ponent of financial arrangements that are designed to support the full range of 
public expenditures, both operating and capital. The constitutional and legal 


Our preference is really...to be financially independent from the govern- 
ment. I don’t want to have to depend, and my children, on the [federal] 
government’s whim of the day, if they want to send the money that day 
or not, if the Minister of Finance says, ‘We can’t afford it’, so Indians will 
become a social program and we can be cut, as they are doing already. 
That’s not the objective...All we want is recognition of the tools that are 
required to sustain ourselves economically. 
John ‘Bud’ Morris 


Executive Director, Mohawk Council of Kahnawake 


Kahnawake, Quebec, 6 May 1993 
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status of Aboriginal governments under the new relationship would provide the 
necessary basis to establish these borrowing authorities. 


Financial arrangements for models of 
Aboriginal government 


Earlier in this chapter we elaborated three models of government: nation, public 
and community of interest. In part, this was to help answer the question, “What 
might Aboriginal government look like under a new relationship?” The value of 
these models is to demonstrate, in a practical and understandable way, some of 
the opportunities and constraints that exist for Aboriginal self-government, as 
well as the diversity possible within these models. 


Funding instruments and sources: compatibility 


with the models and feasibility 


We now examine the funding instruments and sources introduced earlier to show 
how they fit with each of the models.””* Our focus will be on the extent to which 
the four primary sources — own-source revenues, transfers from other govern- 
ments, funding from treaties and land claims settlements, and borrowing author- 
ities — are practical and feasible for each of these models. Mindful of the 
principles that should inform the design of financial arrangements for Aboriginal 
governments, we also indicate whether a particular source of funding is com- 


patible with the operation of a given model.” 


Own-source funding 


Own-source revenues are a critical component of any self-government arrangement 
because they provide for a sufficient level of fiscal independence and autonomy to 
support the effective exercise of governing jurisdiction and authority implicit in 
such an arrangement. The existence of own-source revenues also allows for impor- 
tant accountability links between governments and the citizens they serve. 

All of the own-source funding instruments are compatible with both the 
nation and the public model of government. This reflects their status as full- 
fledged governments capable of exercising a broad range of authority over an explic- 
itly defined territory. The practicality or feasibility of these sources for use by either 
type of government depends on a number of factors, however, including 


¢ the level of income among the citizens or residents within a governing juris- 
diction; 

¢ the level of economic activity within these jurisdictions; 

¢ the presence of, and control (either solely or shared) over, certain types of land 
or natural resources; and 

¢ the level of administrative capacity. 
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These factors need to be considered on a case-by-case basis for each funding 
instrument. 

The community of interest model is not compatible with many of the own- 
source revenues. One reason is that many of these funding instruments — for 
example, personal and corporate taxation, and resource royalties — will simply 
not be available to community of interest governments, which would have no 
jurisdiction in these fields. There are exceptions. A portion of municipal taxes, 
such as those currently available in some provinces for separate schools, would 
be available. In that case, individuals elect to identify themselves or their prop- 
erty with a particular agency, and the taxes collected flow to that agency. User 
fees for the delivery of particular services could be a further revenue source. 

Examining these sources in detail, we see that personal and corporate 
income taxation, while compatible with the nation-based and public models, 
nonetheless poses certain problems in terms of cost-effective administration. 
These types of taxation are costly to administer and require a large volume of 
revenues in order to take advantage of economies of scale in collection. It is 
because of these efficiency considerations that the federal government collects 
personal income taxes on behalf of all provincial governments (except Quebec), 
at no cost to the provinces and remits these revenues to the provinces.*” These 
arrangements are formally recognized in tax collection agreements negotiated 
between the federal and provincial governments. 

Even a Canada-wide Aboriginal system of income tax collection would be 
prohibitively expensive. Average collection costs would be high compared to the 
small volume of revenues to be collected and the fact that the Aboriginal pop- 
ulation is widely scattered across the country. This is a reflection of the small pop- 
ulation base and the fact that Aboriginal people, as a group, have significantly 
lower levels of income than other Canadians. A more realistic possibility would 
see the federal government collect all income taxes and then return the revenues 
designated for an Aboriginal government back to that government. 

Other forms of taxation are available only to the two territorially-based 
models of Aboriginal government. The feasibility of sales taxes, for example, as 
revenue source would necessarily depend on the level and nature of economic 
activity within a particular jurisdiction. Tax collection agreements would also be 
required for cost-effective administration, although in this case such agreements 
would likely be negotiated with provincial governments. 

Taxes or lease fees on land and property are another likely source of rev- 
enue that is considerably easier and less costly to administer than other taxes. Its 
revenue-producing capacity would depend on the number of private leases and 
the extent of commercial property in an Aboriginal-controlled territory. 

Resource rents and royalties are compatible with both the nation and the 
public model. Their efficacy as own-source revenue depends, in part, on the nature 
of tax arrangements (especially where management and control over lands and 
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resources is shared with other governing jurisdictions), as well as on the existence 
of commercially desirable natural resources in an Aboriginal government's territory. 

User fees, licences and fines are compatible with all three models and are 
likely to be one of the more important sources of revenue for community of inter- 
est governments. Their efficacy as a revenue producer is subject to the level of 
fees that citizens seeking these services are willing to pay. This is less true of fines, 
unless they are regarded as unfairly high and simply a covert form of taxation. 

Proceeds from gaming activities are compatible with all the models. 
However, this source would not be available to all Aboriginal governments as rev- 
enues would depend on the establishment of profitable gambling casinos or large- 
scale bingo operations in or near densely populated urban centres. However, 
given the uncertainty and controversy surrounding the issue, it would be better 
for Aboriginal governments to reach agreements through the treaty processes. 

Finally, corporate revenues generated by collectively owned Aboriginal 
corporations are potentially available to the nation and public models of 
Aboriginal government. Revenue-raising capacity will depend on the level and 
nature of economic activity in a particular jurisdiction. 


Transfers from other governments 


Transfers from other governments are another important source of financing to 
be considered in the design of financial arrangements for Aboriginal governments. 
Our focus here is on transfers from the federal and provincial governments. 
Municipal governments may also be involved in intergovernmental fiscal arrange- 
ments, but their relationship with Aboriginal governments is more likely to 
occur on an ad hoc, contract basis focused on the delivery of particular services. 

At the outset, several general observations can be made. All forms of trans- 
fers are compatible with territory models. At the same time, however, the mix 
of transfers available to nation and public governments should be predominantly 
unconditional in nature. This is consistent with the independent decision- 
making authority implied by constitutionally recognized self-government. 
Territory-based governments, when fully developed, are capable of exercising 
jurisdiction and governing functions over a defined territory, and uncondi- 
tional transfers will allow for the planning, autonomy and flexibility required to 
make self-government real. At the same time, such transfers assume an increased 
administrative capacity on the part of Aboriginal governments. 

Governments based on the community of interest model will find uncon- 
ditional transfers generally incompatible with their governing arrangement. 
Their jurisdiction is limited by the lack of a defined land and resource base, and 
by the weakness of authority for the exercise of that jurisdiction, which is likely 
to be delegated from other governments, either Aboriginal or non-Aboriginal. 

Instead, community of interest governments are likely to function more as 
urban-based institutions delivering programs in the areas of education and social 
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services. Services delivered by municipal and community of interest governments 
in an urban setting will necessarily have effects beyond their individual jurisdic- 
tions, given that all residents — Aboriginal and non-Aboriginal — share the same 
territory. To account for these potential external circumstances, funding involving 
conditional transfers would ensure that a basic level of compatibility with services 
being offered in an urban area is met, while at the same time allowing commu- 
nity of interest governments to control the delivery of these services to reflect the 
special needs of Aboriginal people. Thus, the intergovernmental fiscal transfers 
received by community of interest governments would be primarily conditional. 

Exploring all these transfers in more detail, we see that those of an uncon- 
ditional cash nature would need to allow for adjustments to account for both 
the fiscal capacity and the actual cost of delivering public services. There is also 
the possibility that unconditional cash transfers could form a component of the 
finances available to a community of interest government, perhaps to cover over- 
head costs of administration. Other unconditional transfers, such as revenue- 
sharing, grants in lieu of taxes, and northern and isolation allowances, are 
compatible with the nation and public models. (The rationale for this expen- 
diture needs component, which is a feature of federal-territorial transfers but not 
a feature of current federal-provincial transfers, was discussed earlier.) 

As for conditional transfers, both types — program-conditional and spend- 
ing-conditional — are available to Aboriginal government of any type. As a gen- 
eral rule, conditional transfers are compatible when the programs or activities 
they are designed to fund have effects beyond the jurisdiction of the recipient 
government, or when they are directed at financing large capital projects. In the 
case of the community of interest model, especially when operating as a single- 
function government on the basis of delegated authority, conditional transfers 
are likely to be a primary source of funding. 


Entitlements from treaties and land claims settlements 


This third funding source is unique to Aboriginal governments and arises from spe- 
cific claims settlements, comprehensive land claims settlements and treaty land 
entitlement. These sources of funding are available almost exclusively to nation gov- 
ernments — to nations that have treaties with the Crown, to those engaged in spe- 
cific-claims processes, and to those that have not yet made treaties. In terms of specific 
claims, feasibility will depend on whether any monies are owed as part of the treaty 
obligations or claims settlement. However, as we argued earlier, such funds should 
not be considered a direct source of funding for these Aboriginal governments. 
Nor should any treaty entitlements, such as education entitlements, affect 
the calculation of the Aboriginal government's fiscal capacity. Moneys flowing 
from these sources would likely provide only indirect funding for Aboriginal gov- 
ernments. [hese distinctions would need to be accounted for in determining 
own-source revenues for purposes of calculating fiscal transfers from other gov- 
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ernments. In the case of comprehensive land claims settlements, for example, a 
payment of funds associated with the settlement should not be considered a 
direct, own-source of funding for Aboriginal governments. 


Borrowing authority 


Finally, borrowing to finance capital expenditures, through public offerings or 
loans from financial institutions, is a funding instrument that is compatible with 
both the nation and the public model of government. The ability of these gov- 
ernments to use borrowing instruments will depend on their asset base, the sta- 
bility of their political and fiscal arrangements, and their continued ability to raise 
own-sources of revenue. 

Aboriginal governments based on the community of interest model, in the 
absence of a defined land base and a consolidated government structure, are more 
restricted in their ability to use borrowing instruments. We expect that other gov- 
ernments, notably those based on the nation model, will play an instrumental role 
in meeting the capital expenditure needs of this form of Aboriginal government. 


Toward a Canada-wide framework for fiscal relations 
among the three orders of government 


Financial arrangements to support the functioning of a system of government 
are rarely the product of a single grand design drawn up at a particular time. The 
number and variety of factors to consider in such arrangements are so broad and 
diverse that it would be impossible, in theory or in practice, to design a ‘once- 
and-for-all’ fiscal master plan that would meet the needs of all citizens and adapt 
to changing circumstances over time. On the contrary, financial arrangements 
are inevitably the product of extensive and continuing discussions and negoti- 
ations among the officials and elected representatives of the affected governments, 
who are in the best position to understand the needs of their citizens and to deter- 
mine what workable arrangements will best equip governments to deal with these 
demands and responsibilities. 

In terms of financing Aboriginal governments under the new relationship, 
negotiations to develop particular arrangements will occur in two stages. The first 
step will be the negotiating process discussed here, aimed at establishing a Canada- 
wide framework to set up the general fiscal relationship among the three orders of 
government — Aboriginal, federal and provincial. While these negotiations are 
going on, interim financial arrangements should be made for recognized nations 
to exercise their core powers. In the second step, building on the Canada-wide frame- 
work, negotiations will proceed at the level of individual Aboriginal nations through 
treaty processes (outlined in Chapter 2) to work out the fiscal arrangements par- 
ticular to their circumstances and in accordance with the form of government 
through which they choose to exercise their inherent right of self-government. 


308 RESTRUCTURING THE RELATIONSHIP 


Although First Nation people have been invited to partnership we still do 
not have the resources to implement our traditional ways. 


Norma Shorty 
Kwanlin Dun First Nation 
Whitehorse, Yukon, 18 November 1992 


Having considered the design of financial arrangements that would be 
appropriate for individual Aboriginal governments — as they are realized through 
nation, public or community of interest models of governance — we turn now 
to the broader fiscal relationship that these governments, collectively, will share 
with other governments in Canada. 

In federal systems, individual constituent governments are rarely com- 
pletely self-financed. Many areas of responsibility are shared by two orders of gov- 
ernment and therefore require joint financing arrangements. As well, there is often 
a gap between the fiscal needs of governments and their fiscal capacity, requiring 
a system of intergovernmental subsidies and grants. In Canada, these kinds of 
fiscal relations, involving both federal and provincial governments, are currently 
realized through an umbrella framework called the Federal-Provincial Fiscal 
Arrangements and Federal Post-Secondary Education and Health Contributions 
Act." We will now identify some of the key elements that should govern the 
design and operation of a fiscal framework for Aboriginal governments. 


Objectives of a framework agreement for 
financing Aboriginal governments 


The framework should be prefaced by a statement of fundamental objectives for 
making Aboriginal self-government operational and for the financing of Aboriginal 
governments. [his statement, in turn, should be reflected in the design of fiscal 
arrangements. In this regard, we offer the objectives of self-reliance, equity, effi- 
ciency, accountability and harmonization as a starting point for these negotiations. 
Moreover, this statement should specify the various commitments of the 
Aboriginal, federal and provincial governments in fulfilling these objectives. 


Transfer regime 


At the core of the framework is the development of a regime to govern how fiscal 
transfers are effected between and among the three orders of government. This 
regime could comprise the following elements: purpose, nature of receipt, form 
and basis of calculation. 

The transfer regime should specify the purposes to which particular trans- 


fers should be directed: 


CHAPTER 3: GOVERNANCE 


financial assistance for Aboriginal governments in terms of the general oper- 

ations of government, infrastructure and so on; 

e financial assistance in specific policy or program areas, for transition purposes 
and/or on a continuing basis; 

¢ availability of financial resources to meet the equity principles articulated in 
section 36 of the Constitution Act, 1982; 

¢ availability of financial resources to meet the regional development princi- 
ples articulated in section 36 (“furthering economic development to reduce 
disparity in opportunities”); and 

¢ the application of tax immunity to Aboriginal governments, so that they 
cannot be taxed by the federal and provincial governments; or 

¢ the eligibility of Aboriginal governments for grants in lieu of taxes from the 

federal and provincial governments (for example, for highway maintenance, 


federal and provincial property). 


The transfer regime should identify the nature of receipt (conditional or 
unconditional) for transfers directed to Aboriginal governments. There should 
be explicit criteria to determine when conditional transfers are appropriate, the 
manner in which conditions will be identified and how they will be enforced. 
The nature of receipt should include the principle that as the political and 
jurisdictional autonomy of an Aboriginal government increases, the proportion 
of transfers that are conditional in nature should fall. 

The regime should also determine the forms in which fiscal transfers will 
be realized: cash payments, revenue-sharing, grants in lieu of taxes, and north- 
ern or isolation allowances. 

Finally, the transfer regime should develop a formula to calculate the mag- 
nitude of transfers received by particular Aboriginal governments. In addition 
to the relevant factors considered in typical federal-provincial fiscal transfer for- 
mulas, consideration should be given to 


° transition and start-up costs for Aboriginal governments established under 
the renewed relationship; 

e the range of own-source revenues particular to the Aboriginal governments 
to be included; 

¢ the costs borne by Aboriginal governments in the delivery of programs and 
services (that is, the needs-basis); 

¢ catch-up (equalization) grants and subsidies; and 

¢ equalization offset payments. 


Co-ordination mechanisms and agreements 


In addition to the development of a transfer regime, the framework should allow 
for the harmonization and co-ordination of other shared fiscal arrangements 
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through various mechanisms and agreements. A key issue is the negotiation of 
tax-sharing agreements to co-ordinate the taxing activities of the Aboriginal, fed- 
eral and provincial orders of government where they share a common tax base 
and to allow for the collection of certain Aboriginal government taxes (for 
example, personal income and corporate taxes) by other orders of government 
when efficiencies can be realized through greater economies of scale. 


Implementing the framework 


The framework, once negotiated by representatives of federal and provincial gov- 
ernments and national Aboriginal peoples’ organizations, should be recognized 
in a political accord signed by all parties. 


RECOMMENDATION 


The Commission recommends that 


Canada-Wide 2.3.26 
Framework Federal and provincial governments and national Aboriginal 
organizations negotiate 
(a) a Canada-wide framework to guide the fiscal relationship 
among the three orders of government; and 

(b) interim fiscal arrangements for those Aboriginal nations 

that achieve recognition and begin to govern in their core 
areas of jurisdiction on existing Aboriginal lands. 


4. TRANSITION 


So far, we have focused our discussion of governance on what must be done to 
establish a renewed and constructive relationship between Aboriginal peoples, 
their governments and the other orders of government in Canada. It is impor- 
tant to consider how the transition to this renewed federalism can be made. We 
conclude the chapter by dealing with transition and capacity-building issues — 
the ‘how’ questions. 

We consider these from the perspective of Aboriginal peoples, as they 
realize their nationhood, and that of Canadian governments. First, we develop 
recommendations concerning how to launch the restructured relationship 
between Aboriginal peoples and Canada and what transitional steps should be 
taken on the road to self-government. Next, we discuss strategies for Aboriginal 
people to rebuild their communities and nations and to ensure that their gov- 
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ernments have the capacity to be good governments. Third, we recommend 
changes in the structure of the government of Canada necessary to launch and 
sustain the renewed governing relationship. Finally, we address the issue of the 
Aboriginal peoples’ representation in the institutions of the Canadian federation. 


4.1 Transitional Measures on the 
Road to Self-Government 


How might we begin to clear a path for Aboriginal peoples to set about the enor- 
mous undertaking before them? We see the task in the area of governance as 
building or rebuilding Aboriginal nations, including financial and administra- 
tive support, until they are able to become more economically self-sufficient and 
administratively autonomous; creating a jurisdictional space within which they 
can start to act as one of three orders of government instead of as the delegates 
of the existing orders; and assuring them an adequate land and resource base 
upon which economic self-reliance and local autonomy can be based. 

Each of these actions, which must result from the initiative of Aboriginal 
peoples themselves, will obviously require the assistance of the other orders of 
government. Those orders have been the beneficiaries of the lapse in Aboriginal 
government over the past century and a half and now purport to occupy all the 
law-making space and to control the vast majority of the land and resources in 
Canada. There may also be a legal requirement, in the form of the Crown's fidu- 
ciary obligation, for the federal and provincial governments to assist in repair- 
ing the damage caused to Aboriginal nations. 

In short, the question arises as to how Canada might assure Aboriginal peo- 
ples the assistance they want in a way that does not impede or overly restrict 
Aboriginal peoples in the exercise of their rights. This section sets out our ideas 
about how this might occur. We foresee a process comprising four distinct but 
related elements that will clear the path for Aboriginal self-governance: 


1. the promulgation by the Parliament of Canada of a royal proclamation and 
companion legislation to implement those aspects of the renewed relation- 
ship that fall within federal authority; 

2. activity to rebuild Aboriginal nations and develop their constitutions and cit- 
izenship codes, leading to their recognition through a proposed new law, the 
Aboriginal Nations Recognition and Government Act; 

3. negotiations to establish a Canada-wide framework agreement to set the stage 
for the emergence of an Aboriginal order of government in the Canadian fed- 
eration; and 

4. the negotiation of new or renewed treaties between recognized Aboriginal 
nations and other Canadian governments. 
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A royal proclamation and companion legislation 


As the first step, the Crown would issue a royal proclamation declaring in unequiv- 
ocal terms the fundamental principles that will guide the Crown in its future rela- 
tions with the Aboriginal peoples and nations of Canada. The new royal 
proclamation would elaborate on and supplement the original principles set out 
in the landmark Royal Proclamation of 1763. \t would acknowledge the errors and 
injustices of the past, recognize Aboriginal nations as possessing the right of self- 
determination in the form of the inherent right of self-government within the 
Canadian federation, affirm a continuing commitment to the historical and 
modern treaties and to the treaty process, and outline a contemporary legislative 
program to restore the relationship between Aboriginal peoples and the Crown on 
a foundation of mutual respect. The proclamation would follow upon extensive 
consultations with Aboriginal peoples and provincial and territorial governments. 
We described this proclamation in some detail in Chapter 2 and recommended 
its adoption by the Parliament of Canada. We return to the subject in Volume 5, 
where we propose a strategy for implementing this report. 

Our proposed approach also involves enacting federal companion legisla- 
tion to commit government to assist new or restored Aboriginal nations to 
emerge from their present state of fragmentation. This legislation would include 
the following: 

¢ an Aboriginal Treaty Implementation Act to commit the federal Crown to 
the treaty renewal and treaty-making processes, to enable its participation in 
the treaty commissions that would facilitate and oversee the treaty negotia- 
tions, and to establish general guidelines for the ensuing negotiations on the 
reallocation of lands and resources to Aboriginal nations. We discuss these 
approaches in Chapters 2 and 4 of this volume; 

¢ an Aboriginal Lands and Treaties Tribunal Act to establish and empower a 
tribunal to deal with specific claims and assist the treaty process. We discuss 
these measures in detail in Chapter 4; 

¢ an Aboriginal Relations Department Act and an Indian and Inuit Services 
Department Act to create new federal departments to discharge federal 
Crown obligations to recognized Aboriginal nations and replace the exist- 
ing Department of Indian Affairs and Northern Development; 

¢ an Aboriginal Parliament Act to establish a new federal Aboriginal institution; 

¢ amendments to the Canadian Human Rights Act to create mechanisms to 
inquire into harms to Aboriginal peoples and communities as a result of relo- 
cations; this recommendation was developed in Volume 1, Chapter 11; and 

¢ an Aboriginal Nations Recognition and Government Act to provide a means 
for Aboriginal people and communities to come together and obtain federal 
recognition as nations. This act would amend the Jndian Act to exclude these 
nations from provisions that no longer apply as they gain access to their self- 
government powers, and to provide access to the financial resources recog- 
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nized Aboriginal governments will need to begin building their govern- 
ment infrastructure before exercising their full self-government powers as a 
result of the treaty processes. 


We discuss most of these proposals elsewhere in this volume. What follows 
is confined to the proposed Aboriginal Nations Recognition and Government 
Act. This federal legislation will formally acknowledge the existence of Aboriginal 
nations and establish the criteria and process for recognition. Some fundamen- 
tal principles are associated with this proposal, which are based on our concep- 
tion of Aboriginal nations: 


¢ A broad and flexible standard of Aboriginal nationhood should be embraced, 
emphasizing the collective sense of Aboriginal identity, shared by a sizeable 
body of Aboriginal people, and grounded in a common heritage. 

¢ Aboriginal groups might assert their modern nationhood in a variety of ways, 
incorporating, among other things, modern political affiliations. 

¢ Nationhood is linked to the principle of territoriality. This principle does not 
require exclusive territorial rights and jurisdiction for an Aboriginal nation 
and its government to exercise the inherent right of self-governance. 

¢ Except for rare exceptions, Aboriginal nations are not synonymous with 
Indian Act bands or small communities. 

¢ One formula for self-government cannot be expected to satisfy the interests 
and needs of every Aboriginal nation or meet the requirements for its rela- 
tions with the other two orders of government. 


The proposed recognition and government act would prescribe how the 
government of Canada would give formal recognition to Aboriginal nations and 
make explicit what is implicit in section 35 of the Constitution Act, 1982, 
namely that those nations have an inherent right of self-government. The leg- 
islation would provide that Aboriginal nations, once recognized, may exercise on 
their existing territories the law-making capacity they deem necessary in the tran- 
sition period in core areas of jurisdiction vital to the life and welfare of their 
people and to their culture and identity. Under this legislation, the federal gov- 
ernment would vacate its relevant legislative authority under section 91(24) in 
such core areas. Further, the act would identify which federal areas of jurisdic- 
tion the Parliament of Canada is prepared to acknowledge as being core. The fed- 
eral government would make a commitment to provide recognized Aboriginal 
nations with financing commensurate with the scope of the jurisdiction in core 
areas that they propose to exercise and to help them prepare for renewed treaty 
negotiations. 

To promote greater co-operation and certainty, the government of Canada 
would negotiate with the provinces and Aboriginal representatives, in the con- 
text of the Canada-wide framework agreement, an interim agreement on the core 
powers that Canadian governments are prepared to acknowledge that Aboriginal 
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nations could exercise once they are recognized. This would reduce the risk of 
legal conflict. Short of an agreement with all the provinces, the government of 
Canada would proceed with those provinces that were ready to act. 

The full extent of these law-making powers and their application to expanded 
Aboriginal territory in both core and periphery areas would ultimately be negoti- 
ated with the federal and provincial governments in the context of the Canada- 
wide framework agreement and in the subsequent treaty negotiation. 

Although we are proposing recognition legislation, Aboriginal nations do 
not require federal (or provincial) legislation to have the constitutional author- 
ity to function as governments. That authority, it will be recalled, has its source 
outside the Canadian constitution, although it is recognized and affirmed in it. 
What we are proposing, therefore, is simply legislation to make this explicit and 
to offer guidance to Aboriginal nations and to Canadian governments on how 
to facilitate the re-emergence of self-governing Aboriginal nations. To make the 
context of this legislation clear, it would be useful to have a provision that any 
law-making powers assumed by recognized Aboriginal nations are not to be con- 
strued as contingent, delegated or limited, unless limitations are agreed to 
through negotiations with the other two orders of government. 

The Aboriginal Nations Recognition and Government Act would also clar- 
ify other important matters. Among them, federal, provincial and territorial laws 
would continue to apply to Aboriginal people unless and until displaced by a law 
passed by a recognized Aboriginal nation acting within its proper sphere of inher- 
ent law-making authority. It might also be useful to add a non-derogation pro- 
vision. This would assure Aboriginal people that recognition will have no impact 
on existing Aboriginal or treaty rights except to the extent agreed upon through 
subsequent negotiations. 

The most important function of the recognition legislation would be to 
establish the criteria for formal recognition of Aboriginal nations and the process 
by which this would take place. 


Rebuilding and recognizing Aboriginal nations 


As a second element of the transition, we see the process for seeking recognition 
under the Aboriginal Nations Recognition and Government Act unfolding in 
three broad stages: (1) a preliminary organizational stage; (2) the stage of prepar- 
ing an Aboriginal nation’s constitution and seeking the endorsement of its citi- 
zens; and (3) the stage of seeking recognition under the proposed legislation. 


Stage 1: Organizing for recognition 


Preliminary consultations with each community could be undertaken by local 
communities themselves or by larger organizations representing more than one 
community, a regional or even a national population of Aboriginal people. 
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Tribal councils, provincial associations of Indian Act bands and self-governing 
groups under delegated authority (such as the James Bay Cree and Naskapi), 
treaty nations, Inuit regional governments or the provincial Métis associations 
come to mind. Regardless of who begins it, the process of grouping and regroup- 
ing scattered elements to rebuild a nation will have to begin from within. The 
recognition process we foresee is primarily self-directed. 

A preliminary step would be for local communities to hold referendums 
or some other mechanism of community approval to authorize representatives 
to take the first steps in organizing the nation’s institutions, with a view to being 
recognized. At this first stage, eligibility to vote would, of necessity, be restricted 
to current members of the community. Thus, in the case of Jndian Act bands, 
those eligible to vote would be all band members, including off-reserve mem- 
bers. Where a band operates according to the Indian Act, which restricts voting 
to on-reserve members, it should use custom to enlarge its list of eligible voters 
for this initial vote to include all members, regardless of residency. In the case 
of non-status Indian communities, such as the Mi’kmaq in the province of 
Newfoundland, and Inuit and Métis communities, the list of eligible voters 
should include everyone considered to be a community member, regardless of 
where such persons reside. 

When a referendum is used rather than a consensus-building approach, we 
recommend that at least one-third of eligible voters must vote for the referen- 
dum to be valid; then, a simple majority of 50 per cent plus one of those actu- 
ally voting would be sufficient to carry the referendum. 

Having received a mandate to pursue recognized nation status, the initi- 
ating communities or organization would be in a position to seek funding and 
other governmental assistance. Funding should be based on a readily understood 
formula and be used to enable the elements of the Aboriginal nation, be they rep- 
resentatives of communities or of other organizations, to come together to dis- 
cuss the many items that will have to be resolved; to enumerate all potential 
citizens of the Aboriginal nation and to inform them how to apply for citizen- 
ship; to engage technical and other assistance where required to begin the 
process of developing a constitution and a citizenship code; to lay out the pos- 
sible structures of the nation and its government; and to facilitate the internal 
healing necessary for the successful completion of these preliminary tasks. An 
important part of this stage will be to begin the healing process in Aboriginal 
communities where political cohesion has been fragmented. 

One of the most important tasks at this stage will be enumerating the nation’s 
potential citizens. For those directly affected by the Indian Act, this poses a par- 
ticular challenge. As discussed in Volume 1, Chapter 9 and Volume 4, Chapter 
2, membership has been and remains a contentious issue in many reserve com- 
munities. There were real problems with both the substance of Bill C-31 and its 
implementation. Unfortunately, it appears from the evidence presented to the 
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Commission that sexual discrimination and fundamental unfairness continue to 
be problems in the status and membership provisions of the Indian Act and in 
their application, despite the 1985 amendments. 

Self-government within section 35 of the Constitution Act, 1982 is subject 
to the requirement in subsection (4) of equality between the sexes. Ultimately, 
the artificial and unfair distinctions between status and non-status Indians 
under the /ndian Act should be eliminated once Aboriginal nations are properly 
constituted with all their eligible members. Funding arrangements for Aboriginal 
nations will no longer be based on such distinctions or on the formulas now used 
by federal officials that discourage Indian communities from including a broader 
range of persons in their membership. 

Thus, in this first stage in the recognition process, the errors and injustices 


of past federal Indian policy should be corrected by identifying candidates for 


citizenship in the Aboriginal nation that include not only those who are currently 
members of the communities concerned, but also those who desire to be mem- 
bers of the nation and can trace their descent from or otherwise show a current 
or historical social, political or family connection to a particular community or 
nation. From this enlarged pool of potential citizens of the Aboriginal nation, 
an appropriate citizenship code could make rational and defensible distinctions 
based on the principles contained:in the Constitution Act, 1982, subsection 
35(4), the Canadian Charter of Rights and Freedoms, and international human 
rights instruments. 

This task in some cases will undoubtedly give rise to controversy. Potential 
citizens should be informed as early as possible of the process under way. All those 
seeking citizenship will be required to indicate the circumstances that give rise 
to their claim. The requirement to offer evidence of descent or connection to the 
emergent nation should be reasonable, bearing in mind that written records or 
other documentary forms of evidence are often not available. 


Stage 2: Preparing the nation’s constitution 
and seeking its endorsement 


We see the constitution of a recognized Aboriginal nation containing several ele- 
ments: a citizenship code; an outline of the nation’s governing structures and pro- 
cedures; guarantees of rights and freedoms; and a mechanism for constitutional 
amendment. 

A draft constitution should incorporate a citizenship code that is fair and 
in harmony with Canadian and international standards (this will have been deter- 
mined earlier in the nation-rebuilding process). Although domestic and inter- 
national law in this area is still in its formative stage, there is a small body of case 
law as well as many statements of principle that together would provide guid- 
ance in drafting citizenship codes. Care must be taken to abide by the spirit and 
intent of domestic and international law and principle, rather than relying on 
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narrow interpretations, for example, to suit the views of a small minority that 
may now be enjoying the advantages of recognized membership under the 
Indian Act. lf a citizenship code is overly exclusive, this could be grounds for a 
recognition panel, established under the provisions of the proposed Aboriginal 
Lands and Treaties Tribunal (see Chapter 4), to recommend against recognition 
and propose steps to make the code more inclusive. 

Aboriginal people with a rational connection to a particular community 
or nation, whatever their current residence or circumstances, should be given a 
fair opportunity to acquire citizenship, should they so desire, according to fair 
standards fairly applied. A nation’s code would be applied by an impartial body 
or bodies selected by the membership of the initiating communities or organi- 
zation. The task of applying the code justly will be an onerous one, and we urge 
selection of persons with broad vision and the greatest integrity. It will also be 
crucial to develop an appeal mechanism to ensure that citizenship decisions are 
subject to a second impartial review. Indeed, the existence of an appeal process 
should be a condition of recognition in the recognition act. The appeal mech- 
anism should be at the nation level rather than the community level. A nation- 
level appeal mechanism will ensure consistency of decisions between and across 
communities. 

In the second stage, developing the citizenship code and the bodies to 
apply it will be one of the first tasks in moving toward recognition. Those deemed 
to be citizens through these processes will participate in drafting and ratifying a 
nation’s fundamental laws or constitution. The structure of government and 
how it will function may also be set out clearly in the draft constitution. The para- 
mount consideration will be the presence of internal checks and balances to 
ensure the smooth running of the proposed government. Many traditional gov- 
ernance systems contain just such mechanisms, and we will not make specific rec- 
ommendations in this regard. Obviously, one of the challenges facing modern 
Aboriginal nations will be adapting traditional mechanisms to modern conditions. 

In any event, the constitution should contain an outline of the governing 
structures and their rules and procedures. It should also provide for a system of 
impartial and independent review of the executive or administrative decisions 
of the government and public officials. The grounds for review should include 
alleged illegalities under the constitution and applicable laws, and unreason- 
ableness or lack of fairness in substance or procedure. Citizens need to have a 
way of challenging government actions without resorting to civil disobedience 
or other socially disruptive forms of protest. In this regard, the draft constitu- 
tion could also contain mechanisms for removing elected and appointed officials 
from office and identify the grounds for their removal.”” 

Although the Canadian Charter of Rights and Freedoms will protect the indi- 
vidual rights of citizens, if Aboriginal nations develop their own charters or rec- 
ognize conventions or traditional practices that would offer interpretive assistance 
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in applying Canadian Charter protections, these should also be set out in a 
nation’s constitution. Finally, a constitution should contain a provision describ- 
ing how it can be amended as well as a description of the territory over which 
the Aboriginal nation will exercise governance. 

At all stages of development of a draft constitution, the process must be 
an open one to ensure that all views are canvassed. Persons who have become cit- 
izens at this stage of the process should have an opportunity to take part in dis- 
cussions on preparing a draft constitution. A number of approaches could 
encourage broad participation: questionnaires could seek the views of all con- 
cerned; the draft constitution could be circulated to all citizens; discussion of the 
draft constitution could occur through community- and nation-based media; and 
a variety of ratification procedures could be used to address the circumstances 
of different groups. For example, provisions could be made for mail-in voting, 
and voting facilities could be established in urban centres. 

A draft constitution should be subject to a ‘double majority’ standard of 
ratification before it is adopted. The draft constitution would be presented for 
approval in a referendum to all individuals who are citizens. Given the histori- 
cal policies that led to the forced removal or emigration of community mem- 
bers from their home communities, it is likely that the citizenry accepted under 
the citizenship code will be larger than the total membership of the individual 
communities that have come together to seek recognition. 

Given the importance of the matters being voted on, we recommend that 
at least 40 per cent of eligible voters vote before a referendum is considered valid 
and that 50 per cent plus one be needed to achieve the first of the double 
majority requirements. 

As a second requirement of the double majority ratification process, we pro- 
pose that acceptance of a draft constitution require the approval of a majority in 
each of the communities that have come together to seek recognition. The objec- 
tive of this requirement is to preserve the primacy of established communities in 
the important decisions that will have to be made on the road to recognition. 

In our view, a majority of those voting in a community would have to 
approve the constitution for that community to participate in the new nation 
government, and a strong majority of communities, say 75 per cent, would be 
required to ratify the package before the double majority could be said to have 
been met. Communities that do not decide to join an Aboriginal nation will 
remain under current /ndian Act arrangements but will be entitled to join the 
nation at any time in the future. 

To sum up, a draft constitution would be considered adopted as drafted 
if 40 per cent of the eligible voters participated in the referendum; if the con- 
stitution was approved by 50 per cent plus one of those eligible voters across the 
nation as a whole (the first majority); and if a simple majority of those voting 
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in each community approved the constitution in 75 per cent of the communi- 
ties (the second majority). 

It may also be advisable, given the extreme importance of the ratification 
stage, that the entire double majority voting process be monitored by outside 
observers. In this regard, observers from other Aboriginal nations or Elections 
Canada officials could assist. The important thing will be to ensure due process. 


Stage 3: Getting recognition 

Assuming that a nation’s constitution is approved and the decision to seek 
recognition under the Aboriginal Nations Recognition and Government Act is 
endorsed, the third stage would be an application for recognition. In our view, 
application for recognition should be made to a neutral body, a recognition panel 
appointed by, and operating under, the proposed lands and treaties tribunal. The 
panel would consist of a minimum of three persons, the majority of whom would 
be Aboriginal. It would have broad investigative powers to ensure that the cri- 
teria for recognition established in the Aboriginal Nations Recognition and 
Government Act had been met and that fundamental fairness had been observed 
in the processes leading to the application. 

The authorized representatives of an Aboriginal nation would submit to 
the recognition panel a draft of their proposed constitution along with evidence 
that the referendum had been held and that citizens had given their consent. The 
recognition panel would make a recommendation to the governor in council (the 
cabinet) once it had reviewed the application against established criteria. If, for 
any reason, the panel recommended against recognition, the panel would pro- 
vide reasons for its recommendation and guidance on how its concerns might 
be addressed. Although the government would not be obliged to accept the 
panel’s recommendation, it would have to have compelling reasons not to do so 
and should be required to state those reasons publicly. Recognition would be 
accomplished by an order in council published in the Canada Gazette. 

The Aboriginal Nations Recognition and Government Act should amend 
the Indian Act to clarify that the provisions of the Indian Act would apply to a 
recognized Aboriginal nation exercising powers under section 35 of the 
Constitution Act, 1982, but only to the extent the nation wishes. 

We make no particular recommendation regarding the amendment or 
repeal of the Indian Act. The future of this act, and particularly the issue of lands, 
resources and the fiduciary obligation that attaches to reserve lands under the 
Indian Act, are matters that should be subject to negotiations. As a practical 
matter, withdrawal from the Jndian Act regime should be phased to provide an 
appropriate transition period for bands that become part of recognized Aboriginal 
nations under the proposed recognition and government act. Once recognized, 
a nation government should receive enhanced funding to exercise expanded 
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powers for its increased population base. In the longer term, the exercise of 


powers by Aboriginal nations and their governments will be dealt with through 
the comprehensive treaties that we see as the end products of negotiations 
between the federal and provincial governments and recognized Aboriginal 
nations. These agreements will be ratified by Parliament and the relevant provin- 


cial legislatures, so as to be binding on Canada and the provinces, and, as 


treaties, will have constitutional protection. 


RECOMMENDATION 


The Commission recommends that 


Aboriginal Nations 126 TE 


Recognition and The Parliament of Canada enact an Aboriginal Nations 


Government Act 


Recognition and Government Act to 


(a) establish the process whereby the government of Canada 


can recognize the accession of an Aboriginal group or 


groups to nation status and its assumption of authority as 


an Aboriginal government to exercise its inherent self-gov- 


erning jurisdiction; 


(b) establish criteria for the recognition of Aboriginal nations, 


including 


(i) 


(ii) 


(iii) 


(iv) 


evidence among the communities concerned of 
common ties of language, history, culture and of will- 
ingness to associate, coupled with sufficient size to 
support the exercise of a broad, self-governing man- 
date; 

evidence of a fair and open process for obtaining the 
agreement of its citizens and member communities to 
embark on a nation recognition process; 
completion of a citizenship code that is consistent 
with international norms of human rights and with 
the Canadian Charter of Rights and Freedoms; 
evidence that an impartial appeal process had been 
established by the nation to hear disputes about indi- 
viduals’ eligibility for citizenship; 

evidence that a fundamental law or constitution has 
been drawn up through wide consultation with its cit- 
izens; and 

evidence that all citizens of the nation were permitted, 
through a fair means of expressing their opinion, to 
ratify the proposed constitution; 
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(c) authorize the creation of recognition panels under the aegis 
of the proposed Aboriginal Lands and Treaties Tribunal to 
advise the government of Canada on whether a group meets 
recognition criteria; 

(d) enable the federal government to vacate its legislative author- 
ity under section 91(24) of the Constitution Act, 1867 with 
respect to core powers deemed needed by Aboriginal nations 
and to specify which additional areas of federal jurisdiction 
the Parliament of Canada is prepared to acknowledge as 
being core powers to be exercised by Aboriginal govern- 
ments; and 


(e) provide enhanced financial resources to enable recognized 
Aboriginal nations to exercise expanded governing powers 
for an increased population base in the period between 
recognition and the conclusion or reaffirmation of com- 
prehensive treaties. 


A Canada-wide framework agreement 


The third element necessary to establish Aboriginal nations as one of three 
orders of government is a Canada-wide framework agreement to guide the 
development of subsequent treaties and self-government agreements between rec- 
ognized Aboriginal nations and the federal and provincial governments. 

The development of this framework agreement would involve broad and 
sustained consultations between the federal and provincial governments and the 
representatives of Aboriginal peoples. This process should begin within six 
months after the publication of this report and should be a prominent feature 
of a special first ministers conference we believe should be called early in 1997 
to consider implementation of this report. A final, Canada-wide framework 
agreement should be in place no later than the year 2000 if positive momentum 
is to be maintained and if federal and provincial good faith toward Aboriginal 
peoples is to be demonstrated. 

It will be vital that adequate financing be made available to the national 
Aboriginal organizations to enable them to consult properly with and ade- 
quately represent their member populations and communities during the process 
of developing the framework agreement. These funds should be provided accord- 
ing to a reasonable and generally agreed basis of calculation. The willingness of 
the existing two orders of government to provide financial assistance at this early 
stage will be a barometer of the commitment of Canadians to the process. 

The framework discussions should have three primary purposes: to achieve 
agreement on the areas of Aboriginal self-governing jurisdiction; to provide a 
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policy framework for fiscal arrangements to support the exercise of such juris- 
diction; and to establish principles to govern negotiations on lands and resources 
and on agreements for interim relief with respect to lands subject to claims, to 
take effect before the negotiation of treaties. 

Concerning the first purpose, what are the potential areas of Aboriginal 
jurisdiction that would be listed in the Canada-wide framework agreement? The 
following is a tentative list of the areas of self-government that we see accruing 
to recognized Aboriginal nations, pursuant to their inherent right. This list 
includes examples of the core and peripheral jurisdiction discussed earlier in this 
chapter. It was derived from the scope of section 91(24) and the implied prin- 
ciples reflected in section 35 of the Constitution Act, 1982 as refined by the 
Sparrow test. It is evident that not every Aboriginal government will wish to have 
access to all these areas of jurisdiction. Some may choose to exercise them later. 
This list is a suggested starting point for the negotiations that must occur if the 
framework agreement is to encompass the extent of Aboriginal nations’ law- 
making powers: 


* constitution and governmental structures 

° citizenship 

¢ elections and referendums 

° access to and residence in the territory 

¢ lands, waters, sea-ice and natural resources 

° preservation, protection and management of the environment, including wild 
animals and fish 

* economic life, including commerce, labour, agriculture, grazing, hunting, 
trapping, fishing, forestry, mining, and management of natural resources in 
general 

© operation of businesses, trades and professions 

¢ transfer and management of public monies and other assets 

° taxation 

¢ family matters, including marriage, divorce, adoption and child custody 

* property rights, including succession and estates 

° education 

° social services and welfare, including child welfare 

° health 

¢ language, culture, values and traditions 

* criminal law and procedure 

¢ the administration of justice, including the establishment of courts and tri- 
bunals with civil and criminal jurisdiction 

° policing 

¢ public works and housing 

¢ local institutions 
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The second purpose of the Canada-wide framework agreement will be to 
establish a policy framework for fiscal arrangements to support the exercise of those 
powers once the treaty process has been completed. The policy framework must 
flow from and reflect the principles we suggest for new financial arrangements: 


¢ A renewed relationship requires fundamentally new fiscal arrangements in 
which the accountability procedures for Aboriginal nations are not more 
onerous than those imposed on the federal and provincial governments. 

¢ The fiscal and political autonomy of Aboriginal nations should grow 
together, so that as they become more politically and administratively 
autonomous, the share of federal and provincial transfer payments that is 
conditional diminishes. 

e Financial arrangements should provide greater fiscal autonomy for Aboriginal 
governments by increasing their access to independent own-source revenues 
founded on the fair and just distribution of lands and resources to Aboriginal 
nations and enhanced economic development and the development of their 
own systems of taxation. 


The third purpose of the agreement should be to establish the principles 
on which a fair and just distribution of lands and resources to Aboriginal nations 
can be accomplished. Negotiations concerning lands and resources must accom- 
pany self-government and fiscal negotiations if they are to be accomplished 
within a reasonable time and produce acceptable results for Aboriginal nations 
that will give them the measure of autonomy due to them in a renewed feder- 
ation. In the next chapter we outline the principles that must guide these nego- 
tiations — principles that should be reflected in the framework agreement: 


e Aboriginal title is a real interest in land that contemplates a range of rights 
with respect to lands and resources and is recognized and affirmed by sec- 
tion 35(1) of the Constitution Act, 1982. 

¢ The Crown has a special fiduciary duty to protect the interests of Aboriginal 
peoples, including Aboriginal title, requiring it to protect the Aboriginal land 
and resource rights fundamental to Aboriginal economies and to the cultural 
and spiritual life of Aboriginal peoples. 

¢ Blanket extinguishment of Aboriginal land rights will not be required in 
exchange for rights or other benefits contained in an agreement, and partial 
extinguishment of Aboriginal land rights will not be made a precondition 
for negotiating agreements but will be considered only after careful and 
exhaustive analysis of alternatives. 

¢ All agreements regarding lands and resources will be subject to periodic 
review and renewal. 

¢ Agreements regarding lands and resources will contain dispute resolution 
mechanisms tailored to the circumstances of the parties. 
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For additional clarity, and to allay any possible suspicions regarding the 
intent of the federal and provincial governments, the Canada-wide framework 
agreement should also contain a clear statement to the effect that the require- 
ment to negotiate the extent of Aboriginal nation law-making powers is in no 
way to be construed as considering them contingent powers dependent on the 
delegation of federal, provincial or territorial law-making authority. 

Transition from Aboriginal dependency on federal and provincial gov- 
ernments to greater political autonomy will be neither swift nor without obsta- 
cles and problems. Accordingly, it might also be useful for the framework 
agreement to provide for interim arrangements that would be without prejudice 
to the long-term negotiations. Existing jurisdictional arrangements could be pre- 
served, or Aboriginal nation self-government powers could be implemented in 
stages. There are many precedents for such arrangements in recently concluded 
self-government agreements, such as those in the Yukon and Northwest 
‘Territories. 

The advantage of a framework agreement is that it will provide guidance 
to the parties in the subsequent treaty negotiations, saving time, effort and 
expense. It will also encourage greater fairness across Aboriginal nations in 
treaty negotiations, because nations with less bargaining power can take advan- 
tage of provisions negotiated by Aboriginal organizations or nations bargaining 
from a position of greater strength. 

Subsequent negotiations between individual recognized Aboriginal nations 
and the federal and provincial governments will build on the framework agree- 
ment negotiated by the national Aboriginal organizations. For Aboriginal nations 
that already have treaties, these subsequent agreements may amount to new 
treaties, implementation and renewal of their original treaties, or protocols 
regarding interpretation of the original treaties. 


RECOMMENDATION 


The Commission recommends that 


Canada-Wide 2.3.28 
Framework ‘The government of Canada convene a meeting of premiers, ter- 
Agreement. ; 2 ee 
ritorial leaders and national Aboriginal leaders to create a forum 
charged with drawing up a Canada-wide framework agree- 
ment. The purpose of this agreement would be to establish 
common principles and directions to guide the negotiation of 
treaties with recognized Aboriginal nations. This forum should 


have a mandate to conclude agreements on 
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(a) the areas of jurisdiction to be exercisable by Aboriginal 
nations and the application of the doctrine of paramountcy 
in the case of concurrent jurisdiction; 

(b) fiscal arrangements to finance the operations of Aboriginal 
governments and the provision of services to their citi- 
zens; 

(c) principles to govern the allocation of lands and resources 
to Aboriginal nations and for the exercise of co-jurisdiction 
on lands shared with other governments; 

(d) principles to guide the negotiation of agreements for 
interim relief to govern the development of territories sub- 
ject to claims, before the conclusion of treaties; and 

(ec) an interim agreement to set out the core powers that 
Canadian governments are prepared to acknowledge 
Aboriginal nations can exercise once they are recognized 


but before the renegotiation of treaties. 


Negotiation of new or renewed treaties 


As a fourth step in the transition leading to full self-government, Aboriginal 
nations recognized under the Aboriginal Nations Recognition and Government 
Act may proceed to enter into treaty negotiations with the federal and provin- 
cial governments for a new or renewed treaty relationship. These negotiations, 
described in Chapter 2 of this volume, would include expanding lands and 
resources over which an Aboriginal nation would have sole control and juris- 
diction, and identifying a further area of its traditional territory in which it would 
have shared jurisdiction with other governments. 

Having passed through the recognition process, Aboriginal nations would 
also be able to negotiate directly with the federal and provincial governments in 
political and constitutional forums for redress of their historical grievances 
without arousing concerns about representation and membership issues that were 
evident during the constitutional discussions in the 1980s or that have reached 
the courts more recently. For example, a single Métis nation or several Métis 
nations might emerge from this process. Métis people would no longer have to 
justify their collective presence and explain what they believe their self-govern- 
ment rights to be. They would be able to move directly into power- and resource- 
sharing negotiations with federal and provincial governments. 

At this stage, Aboriginal nations would be entitled to enter into fiscal trans- 
fer arrangements as negotiated under the framework agreement with the federal 
and provincial governments. The scale of funding will be related to the scope of 
powers to be exercised by an Aboriginal nation and the corresponding services 
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to be delivered within the limits negotiated in the Canada-wide framework agree- 
ment. 

Although jurisdiction over core areas would accrue to Aboriginal nations 
upon their recognition, no sovereignty is absolute or exclusive in any federation; 
nor are the law-making powers associated with that sovereignty. For example, the 
law-making powers of Parliament and the provincial legislatures have undergone 
a process of harmonization that continues to this day as the Canadian federa- 
tion evolves and adapts to new challenges and changing economic circum- 
stances. In the same way, the law-making powers of Aboriginal nations will need 
to be harmonized with those of the federal and provincial governments if the fed- 
eration is to move forward in a renewed relationship on the basis of consensus 
and mutual respect. 

Following recognition of an Aboriginal nation, there will be great pressure 
on the federal and provincial governments to arrive at workable arrangements 
that will satisfy the needs and aspirations of Aboriginal nations, and preserve a 
strong measure of predictability and co-operation between neighbouring juris- 
dictions. In the same way, given their need to build a government infrastructure, 
acquire stable sources of funding, and draw the population together into cohe- 
sive and functioning societies, newly recognized Aboriginal nations will be 
highly motivated to arrive at practical arrangements to make this possible. 

The more difficult issues can and should be left for the negotiation process, 
seen as taking place within the context of the Canada-wide framework agree- 
ment, and the subsequent individual treaty negotiations. These include the full 
scope of potential Aboriginal jurisdiction; the paramountcy to be accorded to 
Aboriginal or to federal and provincial laws in cases of shared jurisdiction; the 
exact nature of the long-term system of fiscal transfers; the size and nature of land 
allocations; and many related issues. These negotiations will culminate in treaties 
within the meaning of section 35 of the Constitution Act, 1982. 

In the final analysis, resolving all the issues raised in this chapter will be 
for the parties — the new partners in Confederation — to achieve. The process 
described here is intended only as illustration. By definition, a federation is a flex- 
ible and evolving entity, and the shape and direction it takes must likewise be 
somewhat flexible and capable of responding to change. If there is one quality 
that Aboriginal and non-Aboriginal Canadians have shared historically and 
continue to share, it is the ability to be flexible, to respond to change, and to look 
to the future with hope and confidence. It is in this spirit that we offer these sug- 
gestions for transition. 


4.2 Capacity Building: Aboriginal Strategies 


for the Transition to Self-Government 


The Commission’s vision of Aboriginal governance is one in which Aboriginal 
peoples are free to determine the form of political organization and government 
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that is appropriate for them. To assume their rightful place in this vision, 
Aboriginal peoples need to have at their disposal tools to ensure their success in 
reclaiming nationhood, in constituting effective governments, and in negotiat- 
ing new relationships with the other partners in the Canadian federation. 

Earlier in this chapter we identified three basic attributes of effective gov- 
ernment: power, legitimacy and resources. We are concerned with the legitimacy 
of Aboriginal governments, the confidence and support they enjoy, and the 
resources needed to support them throughout the transition process. Legitimacy 
will be determined by the way Aboriginal governments are created and struc- 
tured, the way leaders are selected and held accountable by the people, and the 
extent to which basic human rights are respected. The capacities of government, 
especially the people who will propel and steer Aboriginal government, are 
equally important. 

Our discussion of these issues is organized around the capacities and 
strategies that will be required to effect the transition to a future in which 
Aboriginal governments are fully functional as one of three orders of government. 
Throughout the transition process, Aboriginal people will need capacities and 
strategies that allow them to 


¢ rebuild Aboriginal nations and reclaim nationhood; 

° set up Aboriginal governments; 

° negotiate new relationships and intergovernmental arrangements with the 
other two orders of government; 

¢ exercise Aboriginal governmental powers over the longer term; and 

¢ support the building of all these capacities. 


Capacity to rebuild Aboriginal nations 


and reclaim nationhood 


The colonial experience and its legacy have touched all Aboriginal people in 
Canada in some way. The effects of colonialism have been felt not only by indi- 
viduals, families and communities but also in political structures and activities. 
This legacy has disrupted many of the institutions essential to Aboriginal gov- 
ernance. 

The reclaiming of Aboriginal nationhood is an aspiration actively sought 
by Aboriginal peoples. It is a key to unlocking Aboriginal autonomy and creates 
the tools that can be used to reduce dependency, disparity and marginalization 
and to ensure cultural and political survival. 

In practical terms, organizing beyond the community level in the larger 
political unit of the nation will enable Aboriginal peoples to develop their own 
laws, institutions and services through governments that command greater 
power and influence than current community-level arrangements. The aggre- 
gated wealth and assets of a nation can be administered for the benefit of the 
nation as a whole. Duplication of key services, in health and education, for exam- 
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ple, can be eliminated and improvements in the quality of those services real- 
ized when they are redesigned to serve the nation. 

Rebuilding and reclaiming nationhood will be a daunting challenge for 
some Aboriginal peoples but one that we believe can be met through strategies 
of healing and reconciliation. These strategies must be designed and directed by 
Aboriginal people themselves, drawing upon their initiative, imagination and 
energy. While the main responsibility for rebuilding Aboriginal nations rests with 
Aboriginal people, given the central role played by the Crown in colonizing 
Aboriginal nations, processes to rebuild them should receive the full support of 
Canadian governments. 

What then can be done by Aboriginal peoples to rebuild their nations and 
reclaim nationhood? What can Canadian governments do to aid this process? 
We believe that developing the capacity of Aboriginal peoples to rebuild their 
nations has to take place at both the community and the nation level and 
involves two primary but interrelated dimensions: cultural revitalization and heal- 
ing, and political processes for consensus building. 


Cultural revitalization and healing 


Cultural education and awareness will be vital to the rediscovery and revitaliza- 
tion of an Aboriginal nation. The objective of these activities and processes is to 
build strength and self-esteem in nations and to build nation identity. Cultural 
revitalization might include the gathering and sharing of knowledge about his- 
tory, languages, traditions, customs and values. These activities can involve all 
members of an Aboriginal community but would likely require the special par- 
ticipation of elders, teachers and traditionalists. 

Such activities might include organizing research and cultural circles; 
establishing history and language projects; developing profiles of role models; 
holding meetings with elders; and offering discussion groups for all ages aimed 
at restoring self-confidence, pride and self-esteem. These activities might be 
designed for various social groups, such as families, educators, and political 
leaders, and could be undertaken by single communities or co-operatively bya 
number of communities that share cultural ties. 

Cultural healing and revitalization aimed at reclaiming nationhood will 
require capacities in research and education, the preparation of teaching materials, 
and public communication efforts at the community level and beyond. Resources 
will have to be organized in support of these activities. These processes might 
dovetail with the implementation of recommendations in other parts of our report 
— those concerned with education and health and healing in particular. We see a 
strong link between cultural healing as part of nation building and the recom- 
mendations for healing made in Volume 3 of this report, particularly in Chapter 6 
on cultural institutions, where we recommend community-level strategies to 
counter language shift and further erosion of Aboriginal culture and knowledge. 
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Political processes for consensus building 


The types of cultural healing and revitalization activities we describe are central 
to reclaiming nationhood. But these need to be complemented by a process to 
develop consensus around re-empowering nations for political and govern- 
mental action. 

The transition process we proposed assumes the development of consen- 
sus, first within the community — because it is at this level that most Aboriginal 
peoples are organized today — and then at the nation level. All members of 
Aboriginal communities, including women, elders, elected representatives, 
teachers, healers, artists and others must be involved in reclaiming their culture 
and identity and reaching consensus about their political future. Initially, this 
might involve the sparking of public discussion by groups representing a cross- 
section of the community or particular segments of the community. Alternatively, 
individuals from within the community might be appointed or come forward 
voluntarily to act as facilitators in consensus building and as catalysts in start- 
ing the process of public discussion. 

These individuals or groups would be responsible for collecting and dis- 
seminating information on the nation-building process, determining levels of 
community interest, identifying concerns about or opposition to the focus on 
nationhood, and generally facilitating the exchange of views and information. 

Special consideration will need to be given to establishing links with com- 
munity members who live away from the community, who have been excluded 
from participating in community political and social life because of non-resi- 
dence, or because of loss of Indian status or their own alienation and distrust of 
community leaders and political processes. 

Efforts should be made to ensure that consensus-building activities are co- 
ordinated with cultural healing and revitalization projects and other social heal- 
ing processes. — 

Informal processes of information gathering and sharing and consensus 
building should eventually give way to more formal processes, culminating in 
confirmation by the community, through a referendum or other ratification 
process, of the community's desire to participate in further nation-building 
exercises organized at the nation level and to establish nation-level organizations 
and leaders to represent their interests. 

Preliminary nation-building activities and processes involving communt- 
ties that share a nation affiliation should be organized on a broader basis, con- 
currently with those taking place at the community level. These preliminary 
forums for nation building should be concerned, initially, with planning and 
organizing nation-level political organizations and structures and with estab- 
lishing protocols and agreements on Aboriginal nationhood and processes by 
which communities can join together under the umbrella of an Aboriginal 
nation. 
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RECOMMENDATION 


The Commission recommends that 


Rebuilding Peotlo 
Aboriginal Nations Aboriginal peoples develop and implement their own strategies 
ark Hee ee toner Hilda cea beri inal nations and reclaiming Aboriginal 
Nationhood § 8 ; 8 g 
nationhood. These strategies may 
(a) include cultural revitalization and healing processes; 
(b) include political processes for building consensus on the 


basic composition of the Aboriginal nation and its politi- 


cal structures; and 
(c) be undertaken by individual communities and by groups 
of communities that may share Aboriginal nationhood. 


Aboriginal communities and nations should have access to financial and 
other assistance to aid in developing and implementing these processes. Of 
critical importance to nation rebuilding is the willingness of other governments, 
notably the government of Canada, to support and assist in a neutral and non- 
interfering manner in the preliminary and subsequent phases of the transition 
to Aboriginal self-government. 

The Commission proposes the establishment of a national centre to co- 
ordinate and oversee the provision of assistance and support to Aboriginal 
nations in capacity building through all stages of the transition process, from 
reclaiming Aboriginal nationhood to implementing Aboriginal governments. We 
believe that this centre will have a significant role to play in supporting prelim- 
inary, pre-nation organizational activities at the community level, including 
cultural revitalization and healing and political consensus-building processes, as 
well as the emergence of nation-level political structures. While this centre 
would have a catalytic role in supporting the transition to Aboriginal self-gov- 
ernment, we foresee both mainstream and Aboriginal-controlled educational 
institutions and organizations centrally involved in delivering support services, 
programs and projects to Aboriginal peoples and governments. 
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RECOMMENDATIONS 


The Commission recommends that 


Aboriginal 23:30 
Government The federal government, in co-operation with national 


Transition mf . : : aid 
Aboriginal organizations, establish an Aboriginal government 


Centre 
transition centre with a mandate to 

(a) research, develop and co-ordinate, with other institutions, 
initiatives and studies to assist Aboriginal peoples through- 
out the transition to Aboriginal self-government on topics 
such as citizenship codes, constitutions and institutions of 
government, as well as processes for nation rebuilding and 
citizen participation; 

(b) develop and deliver, through appropriate means, training 
and skills development programs for community leaders, 
community facilitators and field workers, as well as com- 
munity groups that have assumed responsibility for ani- 
mating processes to rebuild Aboriginal nations; and 

(c) facilitate information sharing and exchange among com- 
munity facilitators, leaders and others involved in nation 
rebuilding processes. 


2551 

The federal government provide the centre with operational 
funding as well as financial resources to undertake research 
and design and implement programs to assist transition to self- 
government, with a financial commitment for five years, renew- 
able for a further five years. 


23.02 

The centre be governed by a predominantly Aboriginal board, with 
seats assigned to organizations representing Aboriginal peoples and 
governments, the federal government, and associated institutions 
and organizations. 


pda hes 

In all regions of Canada, universities and other post-secondary 
education facilities, research institutes, and other organizations, 
in association with the proposed centre, initiate programs, pro- 
jects and other activities to assist Aboriginal peoples through- 
out the transition to Aboriginal self-government. 
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Capacity to set up governments 


Once consensus on the composition of an Aboriginal nation and its political 
structures has been reached by participating Aboriginal communities, Aboriginal 
peoples will have to engage in a formal process of setting up their governments. 
This is the second stage of our proposed process for rebuilding and recognizing 
Aboriginal nations; it precedes formal recognition under the proposed recognition 
and government act, but culminates in a mandate to seek formal recognition. 

Activities at the nation level will be focused on preparing for recognition. 
At this stage, development activities and associated capacity requirements will 
be concerned with 


¢ designing and planning distinctive Aboriginal nation governments and 
reflecting these in the constitutions and laws of the nations; and 

¢ developing education and communication strategies to ensure community 
input into constitution development processes and, ultimately, in prepara- 
tion for ratification of the draft constitution before recognition is sought. 


At this stage, Aboriginal people require the capacity to determine the 
form, key features and dimensions of their governments; to plan and design 
structures, institutions and procedures; to determine the scope of government 
operations and how Aboriginal government authority is to be exercised and dis- 
tributed among different components of the nation; and to define the extent to 
which traditional forms of political organization will be incorporated or adapted 
in new or restored Aboriginal governments. 

As noted by the Kwakiutl district chiefs, people must be adequately pre- 


pared to plan, manage and support such processes. 


Community members are their own experts on defining the 
scope/goals of a treaty and their needs with the process. However, 
leaders, staff and others engaged in the land and sea question require 
support in information and skill development to facilitate this def- 
inition and planning process. ‘How do we get started’; “What kind 
of research is necessary’ are questions which illustrate expressed con- 


cern at community levels.” 


The planning, design and development of Aboriginal governments will 
require the capacity to identify and consider options and make informed decisions 
with confidence; it will also require access to the necessary technical expertise. 
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RECOMMENDATION 


The Commission recommends that 


Constituting 2334 

Pe The Aboriginal government transition centre support 
Aboriginal nations in creating their constitutions by promoting, 
co-ordinating and funding, as appropriate, associated institu- 
tions and organizations for initiatives that 

(a) provide professional, technical and advisory support ser- 
vices in key areas of Aboriginal constitutional develop- 
ment, such as 

* citizenship and membership; 

¢ political institutions and leadership; 
¢ decision-making processes; and 

° identification of territory; 

(b) provide training programs to the leaders and staff of 
Aboriginal nation political structures who are centrally 
involved in organizing, co-ordinating, managing and facil- 
itating constitution-building processes; 

(c) provide assistance to Aboriginal nations in designing and 
implementing community education and consultation 
strategies; 

(d) assist Aboriginal nations in preparing for, organizing and 
carrying out nation-wide referenda on Aboriginal nation 


constitutions; and 
(e) facilitate information sharing among Aboriginal nations on 
constitutional development processes and experiences. 


Capacity to negotiate new intergovernmental arrangements 


Assuming that Aboriginal nations receive recognition under the proposed recog- 
nition and government act, they will move to the negotiation phase of the tran- 
sition to Aboriginal government. They will have been recognized as the political 
unit capable of exercising the inherent right of self-government. 

Nations will undertake two main types of transition activities: 


¢ implementation of Aboriginal nation government, with government activ- 
ities focused on core areas of jurisdiction and, where appropriate, on retained 
areas of Indian Act governance, on an interim and transitional basis; and 
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* preparation for the negotiation and subsequent ratification of treaties, 
including lands and resources agreements, agreements regarding the scope 
of Aboriginal legislative jurisdiction, in relation to both core and periphery 
areas, and financial arrangements. 


Our focus here is on measures and special initiatives to support negotia- 
tion activities. Aboriginal nations will require strategies and capacities for nego- 
tiating new relationships and renewing existing relationships with other 
governments in Canada. This will require the ability to develop consensus 
around the nature of the relationship to be negotiated or renewed, and to 
undertake technical negotiations with other governments. We have noted that 
Aboriginal people and governments already have extensive experience in nego- 
tiations and negotiating skills in a broad range of areas. However, we anticipate 
that this skills base will have to be expanded. 

Currently there are few, if any, organized programs for developing nego- 
tiating skills. The pool of candidates who can assume positions as negotiators for 
Aboriginal governments or organizations is accordingly limited. We think that 
the proposed new national centre and its associated institutions and organiza- 
tions would have a role to play in this area. 

We also believe that the period of negotiation will place special demands 
on the leaders of Aboriginal nation governments to approve negotiation man- 
dates, support negotiators, and establish and participate in processes to inform 
their members of developments during negotiations. 


RECOMMENDATION 


The Commission recommends that 


Negotiating DOO 
Capacity The Aboriginal government transition centre promote, co- 
ordinate and fund, as appropriate, in collaboration with asso- 
ciated institutions and organizations, the following types of 
initiatives: 

(a) special training programs for Aboriginal negotiators to 
increase their negotiating skills and their knowledge of 
issues that will be addressed through negotiations; and 

(b) training programs of short duration for Aboriginal gov- 
ernment leaders 

¢ to enhance Aboriginal leadership capacities in negotia- 
tion; and 

* to increase the capacity of Aboriginal leaders to support 
and mandate negotiators and negotiation activities, as 
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well as nation-level education, consultation and com- 
munication strategies. 


Capacity to exercise governmental 
powers over the long term 


Immediately following recognition, Aboriginal governments will be in a posi- 
tion to act in what they see as core areas of jurisdiction. However, we anticipate 
that community-level administrative systems and structures, such as those asso- 
ciated with the /ndian Act, may remain operative for a period of time, working 
in parallel and co-operatively with emergent nation governments. They may also 
be adapting and restructuring themselves to assume new government functions 
and responsibilities within the framework of nation government. Thus, com- 
munity government structures, such as band and tribal councils and associated 
administrative organizations, could retain their role in the short and medium 
term following recognition. 

Certain strategies and capacities are needed to sustain Aboriginal govern- 
ment operations. Our recommendations address the following: 


¢ human resource capacity generally, particularly in fields not covered in other 
areas of the report (for example, management and administration, leader- 
ship); 

¢ accountability capacities; and 

¢ statistical and data collection capacities. 


We also recommend a special program of partnerships between Aboriginal gov- 
ernments and Canadian governments of similar size and scope of operations. 


Current Aboriginal human resource base 


One of the most significant challenges confronting Aboriginal governments 
will be to bring together and maintain a trained, professional Aboriginal public 
service to carry out the many functions of Aboriginal government. As noted in 
Volume 3, Chapter 5 (especially the section on education for self-government), 
the pool of trained Aboriginal people has grown steadily over the past two 
decades, encompassing a wider range of skills and professions. Aboriginal people 
now operate governments and single- and multi-function organizations and insti- 
tutions of diverse sizes and degrees of complexity. They deliver myriad programs 
and services and manage budgets and staff. Notwithstanding dramatic growth 
in their administrative and service delivery capacity over the last two decades, 
Aboriginal governments face a shortage of skilled human resources drawn from 
their own ranks to fill the wide range of jobs that will accompany Aboriginal self- 
government. (A more detailed analysis of the current Aboriginal human resource 
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base and its capacity to meet the demands of Aboriginal self-government is 
reviewed in Volume 3, Chapter 5.) 

While it is difficult to estimate the exact requirements of Aboriginal gov- 
ernments, we anticipate that, at a minimum, people with the following experi- 


ence and skills will be needed: 


* negotiators ° leaders 

® program managers and evaluators * social animators 
* engineers ¢ storytellers 

* traditionalists * cultural experts 
¢ judges and lawyers ¢ elders 

* artists ¢ administrators 
¢ human resource managers ® economists 

* communicators ° linguists 


e financial administrators and managers * accountants 
¢ healers ® scientists 


This list is not exhaustive; there will be a large demand for specialized techni- 
cal and related skills in key service sectors, including housing, economic devel- 
opment, health and healing, justice and education. Other parts of our report are 
concerned more specifically with developing government institutional and 
human resource capacities in key service delivery areas (see, for example, Volume 
3, Chapters 2.10.9). 

Data from the 1991 Aboriginal peoples survey and the 1991 census sug- 
gest that the range of skills and professional qualifications held by Aboriginal 
people will need to be broadened to meet the demands of an emergent Aboriginal 
public service. Although some of the human resource needs of Aboriginal gov- 
ernance can be met from the current pool of skilled people, in many areas the 
demand for qualified Aboriginal people will outstrip the supply of candidates for 
some years to come. 

Aboriginal governments currently contract with Aboriginal and non- 
Aboriginal consultants and professionals to provide a variety of services to 
Aboriginal communities. While Aboriginal governments in the future will not 
be able to meet all their human resource capacity needs with local expertise, the 
widespread use of non-Aboriginal professionals and consultants in areas central 
to the operation of government (such as law, program development and evalu- 
ation, accounting and auditing) suggests the need for special measures to meet 
the demand for more qualified Aboriginal people with these skills. 

Human resource capacity has in fact been growing in areas where special 
initiatives have been established, notably in law, elementary education, social 
work, management and some areas of community health. In the area of public 
administration and management, some post-secondary institutions have begun 
to offer programs and courses geared to the needs of Aboriginal governments. 
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For example, the University of Victoria's school of public administration offers 
a part-time university credit program leading to a certificate in the administra- 
tion of Aboriginal governments. Courses focus on communication, organization 
and management in Aboriginal government contexts as well as on legal, politi- 
cal, economic and policy dimensions. (Other programs are reviewed in Volume 
SA Dapict..) 

Ensuring that they have the human resource capacity to conduct their 
public affairs was a concern noted by participants in the community consulta- 
tion component of the Commission's research studies on Aboriginal government. 
For example, a study of Siksika Nation governance, observed that 


On the basis of the 1986 Census and interviews with senior man- 
agement in the Siksika administration, it is abundantly clear that 
there must be a large scale fiscal resourcing of human resources 
development and training if Siksika self-government is to be suc- 
cessful. Due to high drop-out/push-out rates, the pool of skilled 
human resources on-reserve is relatively shallow even in some of the 
most basic occupations such as mechanics, accountants and carpen- 
ters. During community consultations, many respondents stated 
that the Siksika Nation does not have the skilled management and 
expertise to undertake self-government. It is a genuine community 
concern which should not be treated lightly.” 


In another case, a majority of respondents to a community survey felt that 
the Indian Brook Band, near Shubenacadie, Nova Scotia, had the human 
resource capacity to run its government, but those interviewed emphasized the 
need for training, especially in the areas of basic literacy, legal issues, business 
management, financial administration, and social policy development.” 


A submission by the Kwakiutl District Council stated that 


In almost all cases, the lack of human resources was identified as a major 
barrier to preparing for negotiations in our community survey on our 
land and sea question....Serious negotiation preparation will require sig- 
nificant finances to increase basic human resource capabilities.” 


The Commission does not believe that the shortage of administrative, man- 
agement, professional, technical and other skills and expertise should be an 
impediment to implementing of Aboriginal government. Broadening the human 
resource base available to Aboriginal governments will, however, require major 
efforts in training and education. We explore elsewhere in our report the short- 
comings of existing education and training opportunities for Aboriginal people 
and recommend improvements to meet the needs of Aboriginal people and com- 
munities and the demands of Aboriginal self-government in the future. Here we 
consider some specific strategies for human resource development in the field 
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of Aboriginal government management and administration, particularly as they 
concern senior managers and Aboriginal leadership. 


Professionalization 


Professionalization can be a source of significant tension in Aboriginal govern- 
ments today; it can be both a critical element in effective governance and a major 
source of division between the Aboriginal people served and the government 
employees serving them. The tension arises from the need for employees to fulfil 
their responsibilities in an objective and professional manner, while at the same 
time retaining the confidence and trust of the community and its individual 
members. As described in a research study prepared for the Commission by Leslie 
Brown, ‘being professional’ often involves adopting certain behaviours, lan- 
guage and values as well as attaining a level of formal education. These require- 
ments may set professional Aboriginal people apart from their fellow community 
members and introduce mistrust in both professional and personal relationships. 


First Nations bureaucrats face a bifurcated reality. They are expected 
to be ‘Aboriginal’, to be community members, to be culturally aware 
and thereby retain close communication and relations with the com- 
munity. At the same time, they are expected to be ‘professional’, to 
behave in a way that is credible to federal, provincial and territorial 
governments and agencies. The two are not always compatible.”” 


Professionalization also has implications for the systems used to structure 
and control the work of government organizations. Sophisticated Aboriginal 
bureaucracies have developed around formalized administrative systems, largely 
as a consequence of Aboriginal governments having to structure themselves 
administratively to respond to the demands of external governments. While these 
forms of administrative organization have their advantages, they can also alien- 
ate community members, especially when they reflect values and practices that 
are foreign and in many cases inappropriate to Aboriginal cultures. In the 
absence of clear administrative systems and procedures, however, officials may 
be rendered ineffective as a consequence of uncertainty about their roles and 
responsibilities. Further, they may act in ways that contribute to administrative 
inefficiency or leave them unaccountable for their actions. This phenomenon was 
noted in a case study involving the Indian Brook Band in Nova Scotia. 


Staff members, when asked about the study findings, indicated that 
structure was the key element in correcting the community’s outlook 
on job accessibility and availability. They felt that structure needs to 
be imposed so that staff will fully understand the band’s mandate. 
They felt that it can be confusing at times for them, when govern- 
ment policies state that they are unable to provide certain services but 
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they are expected by the community to do so. It places them in a 
moral dilemma: whether to give services that will not be reimbursed 
and eventually cause a deficit, or release the funds and hope that it 
will be overlooked by the auditors.” 


Another dimension of professionalization stems from the presence and 
influence of non-Aboriginal consultants and professionals in Aboriginal gov- 
ernment environments. In the absence of a broadly skilled human resource 
base, Aboriginal governments frequently contract with or directly employ non- 
Aboriginal people to fill certain roles and perform certain functions. While 
outside professionals may have a certain objectivity as a consequence of disen- 
gagement from community social and political structures, they may also, unwit- 
tingly, bring their own cultural baggage to their tasks, with a consequent impact 
on the Aboriginal government, its administrative culture and, in the domain of 
accountability, its legitimacy in the eyes of the Aboriginal people served. 

Commenting on a case study of a Dene community's experience with non- 
Aboriginal people, Brown observed: 


The study revealed how Eurocanadians were constructing subtle, as 
well as more tangible, barriers to the creation of a post-colonial soci- 
ety during a struggle for decolonization. [The author] felt that the 
Eurocanadians involved in constructing such barriers, while seem- 
ingly concerned with the implementation of self-government, were 
not yet ready to give up their image as humanitarian benefactors or 
their positions as persons with power and authority....Sabotaging 
community processes for gathering input, reinforcing federal and 
provincial guidelines and authority, and manipulating conflict within 
the Dene community were among the ways the Eurocanadians 
involved in the process attempted to prevent effective and 


: : 6 
autonomous First Nations governance. : 


We conclude that many of the tensions associated with professionalization 
will dissipate with increased Aboriginal autonomy and the emergence of 
Aboriginal-controlled governments and public service. Aboriginal assumption of 
control over the education and training facilities where Aboriginal people receive 
their professional qualifications will also have an impact by re-orienting the lan- 
guage, values and objectives of Aboriginal professionals and by adapting profes- 
sional qualifications and standards to meet Aboriginal needs and priorities. 

Tensions may also recede as accountability regimes shift responsibility 
and reporting relationships toward the people served and away from remote, non- 
Aboriginal governments. Also, under Aboriginal government, administrative and 
management practices can be scrutinized more easily by Aboriginal govern- 
ments and harmonized with the cultural practices and values of the people. 
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Finally, community education that includes information sharing about the 
activities and administrative practices of government will help to bridge the gap 
between Aboriginal people and the personnel of Aboriginal governments. 


Leadership 


The nature and quality of leadership is an important determinant of effective gov- 
ernment. As discussed earlier in the chapter, Aboriginal people have particularly 
strong traditions in the area of leadership that are a source of pride and inspi- 
ration for many. Ensuring that these traditions of leadership are carried into the 
future and, where these skills have been lost, rediscovered and restored, will be 
vital to capacity-building strategies. 

A useful reminder of the nature of traditional leadership was recorded in a 
booklet published by the James Bay Cree Cultural Education Centre in Chisasibi. 


For Cree people, being a man and a good hunter are related. 


A good hunter 


does not boast about his successes or kills, 

@ never causes embarrassment to less successful hunters, 

e never (or seldom) talks about how he killed an animal, 

¢ conducts himself with dignity and with restraint, 

¢ reveals the information about his catch slowly and quietly, often by non- 
verbal means, 

¢ shows modesty, does not make an exhibition of himself, 

¢ shares, is generous, and 

¢ even when game is scarce, often manages to catch something. 


A good leader 


* is a good hunter in the first place, 

° teaches by example, 

* consults others and values their opinions, 

* exercises leadership subtly, he is not pushy, and 

° obtains consensus among his hunters when making decisions; he seeks 
agreement.” 


Forging new leadership styles and improving the practice of leadership 
should be deliberate and permanent goals of Aboriginal government capacity 
building. Any distance between the people and their leaders must be bridged, and 
gulfs that may have formed as a consequence of the imposition of colonial insti- 
tutions must be narrowed. The challenge will be to restore Aboriginal government 
leadership traditions and learn new leadership styles that draw on Aboriginal cus- 
toms, values and traditions in a way that builds on the respect for leadership and 
knowledge of modern circumstances. 
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Once again, the current challenge for Aboriginal peoples is to build on the 
relevant and positive traditions of leadership, to recall these practices, to measure 
current practices against these norms and to create healthy models for the future. 


Strategies supporting capacity building 

We have concluded that, in view of current realities and the many challenges 
posed in establishing Aboriginal governments as an order of government in 
Canada, strategies need to be implemented to develop Aboriginal governing 
capacities. We suggest that such strategies encompass training and human 
resource development as well as the establishment of formalized systems for 
Aboriginal government accountability and responsibility. In addition to these 
strategies, components of which can be implemented at the level of individual 
Aboriginal governments as well as through Canada-wide measures, we propose 
changes to the existing system of statistical data collection at the Canada-wide 
level and information management systems for individual Aboriginal govern- 
ments. Finally, we recommend a strategy for partnerships or ‘twinning’ Aboriginal 
and non-Aboriginal governments to establish forums for information exchange 
and to enhance understanding among governments in Canada. 


Training and human resource development 


Developing human resource capacity may mean the difference between success 
and failure in implementing and sustaining effective Aboriginal government over 
time. Immediate as well as long-term needs for administrative and management 
training and education must be recognized as a priority in the transitional phase 
toward establishing and operating Aboriginal government. 

In Volume 3, Chapter 5, we make specific recommendations for education 
and training strategies to support the development of human resource capacities 
for Aboriginal government. (See also Volume 3, Chapter 3 on health and healing, 
and Volume 2, Chapter 5 on economic development.) These recommendations 
focus on two strategic points of intervention: increasing institutional capacity and 
increasing support for students. Our recommendations include the following: 


¢ establishing an education for self-government fund to support partnership 
initiatives at the post-secondary level; 

° introducing student bonuses and incentives to reward completion of pro- 
grams in fields related to self-government; 

¢ increasing co-operative work placements, internships and executive exchanges 
for Aboriginal people through partnerships with the private and public sector; 

¢ instituting a Canada-wide campaign to increase youth awareness of oppor- 
tunities in Aboriginal government; 

* involving professional associations in the co-operative development of oppor- 
tunities for Aboriginal professional training; and 

¢ establishing distance education models for professional training. 
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Each Aboriginal government will have its own particular human resource 
needs, determined by the scope of its government operations. These needs will 
be defined according to short-, medium- and long-term planning and priorities 
and the progressive emergence of Aboriginal governments. In this regard human 
resource development transcends and overarches all phases in the transition 
process. 

Human resource strategies should encompass the preparation of invento- 
ries and assessment of existing skills available to an Aboriginal government, as 
well as the identification of human resource needs that can be anticipated 
throughout transition and implementation. Strategies will also involve estab- 
lishing personnel policies to attract qualified Aboriginal people and to retain 
them in the Aboriginal public service. These activities might be undertaken as 
part of the general planning for Aboriginal government, in constitution-build- 
ing phases, and in preparation for treaty and self-government negotiations. 


RECOMMENDATION 


The Commission recommends that 


Training and 2.3.36 


Human Resource Early in the process of planning for self-government agreements, 
Development 


whether in treaties or other agreements, provisions be drafted to 

(a) recognize education and training as a vital component in the 

transition to Aboriginal government and implement these 
activities well before self-government takes effect; and 

(b) include provisions for the transfer of resources to support 

the design, development and implementation of education 

and training strategies. 


We also suggest that human resource development strategies for Aboriginal 
government be based on the following principles: 


¢ abroad rather than a narrow focus; opportunities should be made available 
for training and education in a broad range of subject matters, skills areas 
and professions; 

* objectives complementary to self-determination, rather than the adminis- 
trative objectives of non-Aboriginal governments; 

° sufficient flexibility to accommodate the different needs and objectives of 
Aboriginal governments, whether nation governments, public governments 
or Aboriginal community of interest governments; 
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* strategies that are culturally based and relevant to the nation or community 
served; and 

¢ structures that take advantage of education and training programs offered by 
Aboriginal-controlled educational institutions, including distance educa- 
tion components, and that place a priority on creating a supportive envi- 
ronment for Aboriginal students. 


In addition to our recommendations for human resource development to 
support self-government contained in chapters dealing with sector-specific mat- 
ters (for example, education, health, economic development), we make a few 
additional observations and recommendations on training and education for 
Aboriginal people working in the administration and management of Aboriginal 
government, especially those with leadership and senior management and 
administrative responsibilities. 

At present, training opportunities for Aboriginal people in administration 
and management tend to focus on developing skills for administrative support 
and middle management. Aboriginal people are being trained to implement the 
decisions of other governments and decision makers outside the Aboriginal 
community. We see training for administrative and support positions as a valu- 
able component of Aboriginal government human resource strategies. We draw 
particular attention, however, to the urgent need to train Aboriginal people to 
"assume senior management and administrative positions in Aboriginal govern- 
ments. Senior managers will need to be trained in such areas as finance, policy 
and program design, planning and management. They will also need the capac- 
ity to provide objective and sound advice to Aboriginal leaders on these matters 
and on the law- and policy-making activities of government. 

We believe special initiatives should be established immediately to increase 
the number of persons qualified to assume senior management positions in 
Aboriginal governments. Opportunities for training and education should be cre- 
ated encompassing innovative education and accreditation techniques, includ- 
ing distance education, on-the-job training, and co-operative and internship 
arrangements. 

Consideration should be given to locating these initiatives in Aboriginal 
or mainstream post-secondary education institutions. These initiatives and pro- 
erams should offer opportunities for distance education and accreditation and 
include periodic updating to support and refresh the skills of senior managers 
in Aboriginal government. 

We conclude that training opportunities of short duration should be made 
available to Aboriginal leaders through education facilities controlled by 
Aboriginal people. Leadership training and education initiatives should be con- 
cerned with enhancing the interpretive, analytic and decision-making skills of 
leaders, for example, in the areas of financial and personnel management, in 
policy formulation and assessment, and in law making. They should be extended 
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to Aboriginal leaders in a way that ensures minimal disruption in the exercise 

of leadership responsibilities. Initiatives to enhance leadership skills might be 

offered through distance education technologies, through periodic short sessions 

at designated educational institutions, or through on-site workshops in- 
Aboriginal communities on a contract basis with education facilities. In accor- 

dance with our observations on the development of leadership capacities that are 

culturally appropriate, these programs and initiatives should reflect Aboriginal 

peoples’ customs and traditions of leadership and be responsive to the unique. 
demands and expectations placed on individual leaders. 


RECOMMENDATION 


The Commission recommends that 


Developing Senior Die veo F 4 
Management To assist Aboriginal nations in developing their governance 
capacities, the Aboriginal government transition centre pro- 
mote, co-ordinate and fund, as appropriate, in collaboration 
with associated education institutions initiatives that 
¢ promote and support excellence in Aboriginal management; 
¢ reflect Aboriginal traditions; and 
¢ enhance management skills in areas central to Aboriginal 
government activities and responsibilities. 


Partnerships between Aboriginal and 
Canadian governments 


In Volume 3, Chapter 5 we recommend, as part of an overall human resource 
development strategy for self-government, that corporations and governments 
extend to Aboriginal people opportunities for internships, co-operative work 
placements and executive exchanges. Among other benefits, these initiatives will 
contribute to the development of management and administrative expertise 
and skills, applicable in the private and public sectors, through on-the-job train- 
ing. In addition we see considerable merit in formalizing a program to facilitate 
co-operation and greater understanding among Aboriginal and non-Aboriginal 
governments in Canada, at the same time contributing to the development of 
the skills and capacities of Aboriginal government employees. 

We commend the government of Canada for its initiative to begin such a 
program in collaboration with the Assembly of Manitoba Chiefs. Under this 
arrangement a number of Aboriginal administrators are being seconded for 
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training to federal departments, including central agencies, in Winnipeg and 
Ottawa. 


RECOMMENDATION 


The Commission recommends that 


Twinning 2.3.38 

Programs A partnership program be established to twin Aboriginal gov- 
ernments with Canadian governments of similar size and scope 
of operations. 


Under this program, twinned Aboriginal and Canadian governments 
would share information on management, administration, programs and other 
government activities, enter into economic and other partnerships, and conduct 
personnel and executive exchanges. The overall objective of the program would 
be to establish a climate of mutual understanding and dialogue, and to give part- 
ners the opportunity to learn from each other's experience. 


Establishing accountability systems for 
Aboriginal government 


As described by many interveners at our public hearings, in briefs presented to 
us and in our research, Aboriginal people have recognized that establishing 
mechanisms for government accountability and responsibility must go hand-in- 
hand with the autonomy that these governments will enjoy under self-govern- 
ment and associated fiscal arrangements. Aboriginal governments must be able 
to demonstrate to their citizens that they are exercising authority and manag- 
ing the collective wealth and assets of the nation and administrative structures 
in a responsible and open manner. 

Currently, Aboriginal governments and organizations are accountable 
mainly to non-Aboriginal governments and agencies, such as the Department 
of Indian Affairs and Northern Development (DIAND), that provide funding for 
their activities. There is a widespread perception in some communities that their 
leaders rule rather than lead their people, and that corruption and nepotism are 
prevalent. Increasingly, Aboriginal people are challenging their leaders through 
a variety of means, including legal suits brought against leaders by individual 
members for alleged breaches of public duty. For First Nations people, this sit- 
uation is traced to the Indian Act system of governance and associated admin- 
istrative policies. Over the past 100 years the act has effectively displaced, 
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obscured or forced underground the traditional political structures and associ- 
ated checks and balances that Aboriginal peoples developed over centuries to suit 
their societies and circumstances.*”! 

At the level of administration, reporting systems and lines of accountability 
to external agents such as DIAND are time-consuming and complex and divert 
the energies of Aboriginal service providers away from delivery responsibilities. 
These arrangements have created a situation where Aboriginal governments are 
more responsive to external agencies than to community members. Further, the 
development of the capacity for political accountability has been stymied by the 
fact that key policy and program decisions are made by non-Aboriginal officials 
and political leaders. 

Dislodging administrative and related practices associated with the Indian 
Act and similar forms of delegated governance will be an important element of 
healing and capacity building for self-government. The transformation of admin- 
istrative regimes may be difficult, in part because many of the current practices 
are familiar and have become ingrained in existing administrations. In many 
cases, however, First Nations people have already begun to adapt Indian Act prac- 
tices to suit their unique circumstances, needs and preferences.””” 

Interveners before the Commission recognized that systems for account- 
able and responsible government must be deeply embedded in the fundamen- 
tal structures of Aboriginal governments and must be consonant with the 
cultural norms of the people. As stated in one brief: 


Accountability must be carefully considered and assessed. Tradition- 
ally, there were checks and balances that were functional and appro- 
priate for the Anishinabek. The leaders were servants to the people 
and upheld the values that were inherent in the community. Account- 
ability was not a goal or aim of the system, rather it was embedded 
in the very make-up of the system. Traditionally there existed an 
authentic consensual holistic approach to governing. Consensus as 
a practical option for decision-making must be re-instated by the 


Anishinabek.?” 


Checks and balances to promote accountability in government are present 
in Aboriginal cultures and political traditions. Aboriginal peoples and cultures 
have a rich tradition and a tremendous variety of practices and customs to draw 
upon. In general, interveners expressed a desire to see their traditions at the centre 
of responsible Aboriginal government. Given the significant and new challenges 
facing contemporary Aboriginal governments, however, Aboriginal peoples may 
wish to consider the inclusion of formalized accountability mechanisms, includ- 
ing codified standards concerning ethical conduct and conflict of interest. 

Developing the internal capacities of their governments for political, finan- 
cial and administrative accountability should be an element in the constitution- 
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building activities of Aboriginal nations and in the implementation of their gov- 
ernments. The essence of accountability is the responsibility of government 
officials and government employees for their conduct while in public office or 
otherwise in a position of authority. Citizens must be assured that government 
is conducted by individuals who are beyond reproach and that public adminis- 
tration is carried out by competent public servants. 

Accountability falls into three broad categories: for political decisions, for 
the administration of public affairs, and for the use of public funds. Elected and 
appointed officials are formally responsible through clearly defined rules and 
mechanisms. Accountability means that those dealing with or receiving services 
from governments will be treated impartially, fairly and on the basis of equality; 
that government decisions will not be influenced by private considerations and 
will be carried out efficiently and economically; and that public officials will not 
use public office for private gain. In short, the constituency of people served rather 
than the office holder should benefit from the discharge of public functions. 

Accountability mechanisms normally include reporting requirements regard- 
ing how government spends public funds, a code of ethics for public officials, and 
conflict of interest guidelines and enforcement mechanisms. The goal of such 
mechanisms, and of accountability regimes generally, is to maintain public con- 
fidence in the integrity of government, to uphold high standards in public service 
and to encourage the best people in the community to present themselves for public 
office. In this sense, accountability is integrally linked with other elements of gov- 
ernance, including leadership selection and decision-making processes. 

Accountability strategies for Aboriginal government may include both 
informal and formal mechanisms. In terms of formal accountability, a variety of 
mechanisms could be reflected in Aboriginal constitutions, laws and other 
public authorities. With respect to accountability for the use and expenditure 
of public funds, public authorities, including laws and administrative procedures 
that govern financial management and reporting, can be developed by Aboriginal 
governments. These may include structures and procedures for the independent 
review and evaluation of all government activities, including the expenditure and 
management of public finances. 

There is wide experience in Canada with public accountability mechanisms 
that Aboriginal peoples may wish to draw upon. For example, all jurisdictions in 
Canada have legislation, policies or guidelines to ensure that the private and per- 
sonal interests of public officials are not inconsistent with the fulfilment of public 
duties. These specify the types of behaviours or activities considered unacceptable 
for a public official: among others, selling or purchasing of a public office, influ- 
encing appointments, receiving compensation for services rendered in respect of 
laws or contracts, disobeying laws, obstructing justice, engaging in businesses or 
political activity that might conflict with official duties, and failure to disclose infor- 
mation about a public official’s financial interests. These laws also specify penal- 
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ties, ranging from imprisonment, fines and reprimands to suspension or removal 
of the official from public office.” 

Tribal governments in the United States enjoy a high degree of internal sov- 
ereignty in political affairs. Their experience may also be of interest and relevance 
to Aboriginal peoples in Canada designing and implementing their own systems 
for accountable and responsible government. For example, the Navajo Nation 
has had an Ethics in Government Act since 1984, outlining acceptable standards 
of conduct and restricted activities for public officials and employees, as well as 
sanctions and penalties. The act requires public officials annually to complete a 
form disclosing their financial and other interests. Such disclosures, and the over- 
all promotion and supervision of ethical conduct within Navajo Nation gov- 
ernment, are the responsibility of the ethics and rules committee of the Navajo 
tribal council. This body enjoys quasi-judicial powers in monitoring public 
officials and investigating and conducting hearings on alleged contraventions of 
Navajo Nation ethics law.*” 

More informal mechanisms of accountability, involving direct interaction 
among government leaders, officials and citizens, might also be instituted to ensure 
that Aboriginal governments, particularly nation-level structures, remain connected 
with the people served. | 

Informal accountability strategies with a community education orientation 
could encompass the following: 


° regular public meetings and consultation processes on public matters; 

* communication through newsletters, radio, television and cable broadcasting; 

* regular community surveys and assessments to provide feedback on gov- 
ernment activities, priorities, initiatives, and so on; 

° establishment of citizen advisory bodies for elders, youth and women, and 
in key areas of government activity (for example, finance, employee selection 
and review); and 

* opportunities for direct interaction involving individual citizens, leaders 
and officials, such as citizens’ question periods. 


RECOMMENDATIONS 


The Commission recommends that 


Accountability 2.3.39 
Aboriginal governments develop and institute strategies for 
accountability and responsibility in government to maintain 
integrity in government and public confidence in Aboriginal 
government leaders, officials and administrations. 
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2.3.40 

Aboriginal governments take the following steps to address 

accountability: 

(a) Formalize codes of conduct for public officials. 

(b) Establish conflict of interest laws, policies or guidelines. 

(c) Establish independent structures or agencies responsible for 
upholding and promoting the public interest and the integrity 
of Aboriginal governments. 

(d) Establish informal accountability mechanisms to ensure 
widespread and continuing understanding of Aboriginal 
government goals, priorities, procedures and activities, 
administrative decision making and reporting systems. 


2341 
‘To the extent deemed appropriate by the Aboriginal people con- 
cerned, strategies for accountability and responsibility in 


Aboriginal government reflect and build upon Aboriginal peo- 
ples’ own customs, traditions and values. 


Data collection and information management 


Improvements and adjustments will need to be made to Canada-wide statistical 
and data-gathering systems to respond to and support emerging and new forms 
of Aboriginal government. Ultimately, improvements in the structure and activi- 
ties of Statistics Canada, as they relate to Aboriginal people, and the census, post- 
census and other surveys on Aboriginal people will be beneficial to Aboriginal 
government planning activities as well as to the determination of fiscal transfers 
to Aboriginal governments. 

For Aboriginal people, knowing how political, demographic, social and 
economic changes will affect their nations and having in place data collection 
vehicles that provide a community and nation level aggregate picture will be 
essential to Aboriginal government implementation and planning processes. 
Having a reliable, valid and continuous statistical system, however, will require 
the participation of all Aboriginal people and nations if the system is to have the 
utility and credibility that users need. 

Because of the evolving nature of Aboriginal societies, their government 
structures, economies and social conditions, we believe that it is essential to have a 
flexible survey vehicle or instrument to measure changing conditions over time. A 
post-census survey provides the opportunity to reach a large sample of the Aboriginal 
population, especially those living off-reserve in rural and urban areas, and enables 


the type of in-depth analysis required for policy development and for planning and 
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evaluation of programs and services affecting Aboriginal people — activities that 
increasingly will be the responsibility of Aboriginal governments in the future. 
Statistics Canada might wish to consult with national Aboriginal organizations on 
the range of off-reserve communities to be included in a post-census survey. 

With respect to the content of survey instruments, there is evidence that 
Aboriginal people are increasingly describing themselves according to their 
nation or tribal affiliation, instead of accepting the terms supplied in the survey 
instrument. Although there has always been the opportunity for respondents to 
write in an ethnic group not covered in the list of responses, an Aboriginal person 
would have to write in his or her tribal or nation affiliation in the ‘other ethnic 
group’ space, which is usually at the end of the ethnic group list. This may dis- 
courage Aboriginal people from responding to the ethnic/ cultural question, 
since they are not an ‘ethnic group’. Other problems are posed for the selection 
of sample populations for the post-census survey. 

It has come to our attention that changes may be required in the geographic 
coding system used by Statistics Canada in census and other survey instru- 
ments to account for the establishment of new jurisdictions in which Aboriginal 
governments operate, or areas in which these may emerge in public or other gov- 
ernment form. These areas include the Metis Settlements of Alberta, mid-north 
communities with significant Aboriginal populations, and Nunavut. The changes 
we recommend may assist Aboriginal people and local groups in acquiring data 
from Statistics Canada more easily and at reduced cost. 


RECOMMENDATION 


The Commission recommends that 


Statistical Data 2.3.42 
Collection Statistics Canada take the following steps to improve its data 
collection: 

(a) continue its efforts to consult Aboriginal governments and 
organizations to improve understanding of their data 
requirements; 

(b) establish an external Aboriginal advisory committee, with 
adequate representation from national Aboriginal organi- 
zations and other relevant Aboriginal experts, to discuss 

¢ Aboriginal statistical data requirements; and 
¢ the design and implementation of surveys to gather data 
on Aboriginal people; 

(c) continue the post-census survey on Aboriginal people and 
ensure that it becomes a regular data-collection vehicle 
maintained by Statistics Canada; 


CHAPTER 3: GOVERNANCE 


(d) include appropriate questions in all future censuses to 
enable a post-census survey of Aboriginal people to be 
conducted; 

(e) in view of the large numbers of Aboriginal people living in 
non-reserve urban and rural areas, extend sampling sizes off- 
reserve to permit the statistical profiling of a larger number 
of communities than was possible in 1991; 

(f) test questions that are acceptable to Aboriginal people and 
are more appropriate to obtaining information relevant to 
the needs of emerging forms of Aboriginal government; 

(g) test a representative sample of Aboriginal people in post- 
census surveys; 

(h) include the Metis Settlements of Alberta in standard geo- 
graphic coding and give each community the status of a 

census subdivision; 

(i) review other communities in the mid-north, which are not 
Indian reserves or Crown land settlements, to see whether 
they should have a special area flag on the census database; 
and 

(j) consider applying a specific nation identifier to Indian 
reserves and settlements on the geographic files to allow 
data for these communities to be aggregated by nation 
affiliation as well as allowing individuals to identify with 
their nation affiliation. 


We commend the federal government on its efforts to involve Aboriginal 
people in conducting the 1991 census and post-census Aboriginal peoples 
survey. Statistics Canada broke new ground in terms of its extensive consulta- 
tion efforts with Aboriginal groups. It established a number of agreements with 
First Nations organizations in several provinces, resulting in Aboriginal people 
assuming a meaningful role in conducting and supervising data-collection oper- 
ations. In those regions where such agreements were in place the data collection 
phase proceeded smoothly. 


RECOMMENDATION 


The Commission recommends that 


Future Censuses 2.3.43 
The federal government take the following action with respect 
to future censuses: 
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(a) continue its policy of establishing bilateral agreements 
with representative Aboriginal governments and their com- 
munities, as appropriate, for future census and post-census 
survey operations; 

(b) in light of the issues raised in this report and the need for 
detailed and accurate information on Aboriginal peoples, 
the decision not to engage in a post-census survey, in con- 
junction with the 1996 census, be reversed; and 

(c) make special efforts to establish such agreements in those 
regions of Canada where participation was low in the 1991 


census. 


The capacity of Aboriginal government to design, plan and manage a 
broad range of government functions and operations in the future will be 
improved if Aboriginal people have adequate information management skills and 
access to appropriate technologies within their own government organizations. 
Information management systems currently in place in Aboriginal communities 
may be sufficient for administering limited local government responsibilities, 
small service delivery institutions, societies and non-profit associations. However, 
as Aboriginal governments assume significantly increased authority and respon- 
sibility in areas such as citizenship, financial planning and management, and new 
services sectors, the demand for data management systems and related capaci- 
ties will increase. 

Aboriginal governments must have at their disposal the human resource skills, 
technologies and equipment to assist them in meeting the challenges of manag- 
ing information in an Aboriginal government with confidence. Information man- 
agement systems in support of self-government should allow for controlled access 
to confidential information, collection and analysis of information within and 
across communities in a nation, pooling of information among multiple Aboriginal 
nations, and maximum compatibility with Canada-wide statistics gathered by 
Statistics Canada. A recommendation for an Aboriginal statistics clearing house 
to serve these ends appears in Volume 3, Chapter 5. 


RECOMMENDATION 


The Commission recommends that 


Information 2.3.44 


Systems for Governments provide for the implementation of information 
Aboriginal 


Governments ‘anagement systems in support of self-government, which include 
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(a) financial support of technologies and equipment propor- 
tional to the scope of an Aboriginal government's opera- 
tions; and 


(b) training and skills development, including apprenticeships 
and executive exchanges with Statistics Canada, to facilitate 
compatibility between Aboriginal government systems and 
Statistics Canada. 


4.3 The Structure of the Government of 
Canada for the Conduct of Aboriginal Affairs 


Implementation of our recommendations will require changes in the organiza- 
tion of the government of Canada for the conduct of its responsibilities related 
to Aboriginal affairs. Without seeking to predetermine choices about imple- 
mentation that will best be made by the political leaders and officials directly 
involved, it is part of our responsibility to consider the changes needed in the 
structure of the government of Canada as a result of our recommendations. We 
propose what we believe to be the best organization for the development and 
implementation of Aboriginal policy through the cabinet system. By implication, 
we consider the future of the Department of Indian Affairs and Northern 
Development. 

An essential condition for change is the establishment of effective agencies 
through which the federal government can fulfil the commitments called for in 
our recommendations. If the last several decades have revealed anything about 
federal administration in Aboriginal affairs, it is that no real change will occur 
without agencies structured in such a way as to facilitate change, staffed by com- 
mitted people who can work unencumbered by conflicting policy instructions. 

We have already established that there are deep structural reasons for fail- ~ 
ures in federal management of Aboriginal affairs. We addressed these at length 
in Volume 1, and our recommendations relating to restructuring the relation- 
ship and improving the social and economic circumstances of Aboriginal peo- 
ples reflect our assessment of how to remedy the failure. The specific institutional 
changes discussed here are necessary companions to our other recommendations. 

We begin our analysis with a review of the history of federal organization 
for the conduct of Aboriginal affairs. An understanding of this history is impor- 
tant because, despite many reorganizations and changes in philosophical direc- 
tion, other characteristics of the federal approach to managing Aboriginal affairs 
have proven resistant to change over many decades. Some of these more intran- 
sigent characteristics have prompted what are now conventional critiques of 
DIAND and, more generally, the federal government's performance. 
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Our proposals and recommendations are not based solely on the lessons of 
history, however. There are a number of contemporary challenges associated with 
reform of the status quo. To a considerable extent, these are shaped by the current 
social and economic environment and by the realities of organizational life within 
the government of Canada. We also develop our recommendations on the basis 
of important principles for federal institutions, such as the goal of transparency — 
public policies that are readily understood by Aboriginal people and other segments 
of the attentive public, as well as within the government of Canada. In summary, 
the approach we recommend to reshape the federal government takes into account 
the lessons learned from the past and the current environment, as well as the 
Commission's recommended direction for Aboriginal policy. 


Lessons from history 


The current state of federal organization for the development and implementa- 
tion of Aboriginal policy reflects historical conflicts and strains in political and 
bureaucratic philosophy about Aboriginal issues. It also reflects the fact that fed- 
eral policy making has rarely taken a comprehensive approach to Aboriginal 
affairs. Instead, the various departments with responsibilities { for matters of inter- 
est to Aboriginal peoples have developed policies and programs independently of 
each other, and frequently only for specific groups of Aboriginal people. ae 
Historically and today, the federal approach reveals an interplay among 
ideas of federal | custodianship, an emphasis on infrastructure development born 
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of a desire both to improve the o objective conditions of ‘Aboriginal people and 
to permit the opening of lands and other developments in their traditional ter- 
ritories; and an emphasis on micro-scale and ‘holistic community develop- 
ment. More recently, we see an emphasis on political and administrative 
devolution. This emerged first as an aspect of northern development policy, 
beginning in the late 1960s; but it also underlies the various federal self-gov- 
ernment initiatives of recent years. Unfortunately, the different organizing prin- 
ciples and philosophies for the conduct of Aboriginal affairs have often competed 
with one another, both within DIAND and in the federal government as a whole. 

Reviews of DIAND and its predecessors reveal almost constant organizational 
and policy flux. Until recently, critiques by Aboriginal people and others have, 


however, been remarkably consistent.””” The conventional criticisms are as follows. 


4 DIAND operates under a legacy of colonialism and 


paternalism and is resistant to change. 


As the department charged with implementing the Indian Act, DIAND could 
hardly have escaped this criticism. For at least 30 years, successive ministers of 
Indian affairs have announced their intention to change the department's ori- 
entation and to create a new role for the department in promoting and enabling 
the economic and political development of Aboriginal communities. Whatever 
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successes there have been in this area have come more slowly than predicted and 
with less than wholehearted support from the department.””* 


\_/ DIAND’s performance in the federal policy arena is inadequate. 


Departments with more focused functional responsibilities and budgets are seen as 
being able to ‘walk over’ DIAND, at least in its policy role. Critical departments 
include defence, health, natural resources (and its various predecessors) and fisheries. 
In addition, over the years DIAND has been seen as having insufficient capacity to 
bring its own policy initiatives to fruition through the cabinet decision process. 

The relative weakness of DIAND may seem odd, considering its large budget 
and the minister’ ability to lever supplementary funds from the expenditure 
budget.*” It is likely a result of the contradictory mandate, which has made the 
department prone to protracted internal policy debates and has made it difficult 
for the department to benefit from the efforts of its politically active and effec- 
tive constituency.”*” That constituency is extremely diverse, including at various 
times resource developers, status Indians, Inuit, and northern political leaders with 
aspirations to provincehood, among others. At different times virtually all mem- 
bers of this constituency have tried to circumvent DIAND to make claims more 
directly on other ministers or on cabinet. 


_ DIAND 1s evasive or negligent on the matter of meeting 
federal treaty and claims obligations. 


Federal policy on Aboriginal rights and title, as well as that with respect to treaties 
and comprehensive claims, has been extremely inconsistent over time.**’ And if 
policy directions have vacillated dramatically, it is plain that federal behaviour 
has been relatively consistent: the federal role has been to deny the original spirit 
and intent of the treaties and to attempt to restrain any expansion of federal 
responsibilities to all Aboriginal peoples in Canada. The absence of any effec- 
tive oversight mechanism, aside from the courts, has been a matter of concern.” 


The organizational challenge 


Linking these perceptions and lessons from history with current reality, the 
Commission faced three important challenges in developing a vision of federal 
executive organization for Aboriginal affairs: 


¢ Policy capacity: How can organizational capacity within the federal gov- 
ernment be enhanced to ensure that it will be possible to develop policy to 
implement a restructured relationship? 

¢ Implementation: What institutional arrangements will make it most likely 
that major reforms will be implemented once policy has been developed? 

¢ Current trends in government organization: How can these wide-ranging 
proposals for structural and program reform be explained and defended in 
the real world of government in the 1990s? 
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Policy capacity 
Our recommendations related to the policy capacity of the federal government 
suggest a number of imperatives. 

First, there is a need to identify the policy initiatives that will start the 
process of implementing the new relationship, in contrast to those that will sus- 
tain it. 

Several of the Commission’s major recommendations are in the first cat- 
egory — measures that will launch the process of developing a new relationship 
between Aboriginal peoples and other Canadians. These include, for example, 
the proposal for a royal proclamation to establish an appropriate context for 
negotiations; the Aboriginal Nations Recognition and Government Act; the deci- 
sion to establish and support treaty commissions; and, for the prime minister, 
the decision to reorganize the government to reflect the new relationship and 
agenda for change, as recommended by the Commission. 

For such initiatives, the leadership of the prime minister and the support 
of the government — as well as the sustained effort of the prime minister's office 
and the Privy Council Office — will be required. 

Second, recommendations must deal with the establishment of a federal 
policy capacity related to the full range of its responsibilities for Aboriginal 
peoples. 

The Commission has recommendations covering many functions, such as 
health, education and economic development. The DIAND experience indicates 
that a multi-functional unit faces major obstacles to effectiveness across the full 
range of responsibilities. When many functions must be served by a single 
department, it is difficult to develop sufficient depth of expertise in all areas. 
Compounding this problem is the capacity of departments and agencies of 
government that carry the lead responsibility for a particular function (for 
example, human resources development or natural resources) to dominate policy 
debates within government related to Aboriginal-focused initiatives or to influ- 
ence the situation of Aboriginal people, through their action or inaction. 

Third, both the reputation and the reality of past federal practice suggests 


the need for recommendation(s) for policy oversight and guidance other than 
through the courts. 


Implementation issues 


Regardless of the substance of future federal policy, there are fundamental orga- 
nizational issues related to policy and program implementation. 

What will the operational relationship be between Aboriginal govern- 
ments and the federal government? 

This question may be particularly critical during the transition to self-gov- 
ernment. The federal government will still have responsibility for assisting 
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Aboriginal governments to build suitable capacity to manage their affairs. Over 
the longer term, relations will continue, at the administrative level, between 
Aboriginal governments and the federal government on matters such as policy 
and program co-ordination and funding. 

It is likely that both symbolic and practical considerations will induce 
Aboriginal governments to seek a federal/Aboriginal government relationship that 
will be in some respects analogous to that of federal and provincial governments. 
This implies diffuse access to the various departments and agencies of the fed- 
eral government.” 

For treaty nations and those with comprehensive claims, can organizational 
improvements be made that will result in the more timely and effective imple- 
mentation of federal obligations? 

Is an organization like DIAND the best means for fulfilling federal fiduciary 
and operational obligations related to the Indian Act?This question becomes par- 
ticularly important when we recognize that some Aboriginal communities may 
not want to depart from the act in the near future. 


Current trends in government organization 


The question of how best to organize for effective Aboriginal policy development 
and implementation should be addressed in light of recent experience and the 
current direction of reform in the machinery of government. 

Two previous experiments with federal cabinet reorganization are worth 
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noting, Both of which were ultimately abandoned. The first was the creation of V 


a new ministry of state, a potentially tempting device for reorganizing federal 
policy responsibilities in Aboriginal affairs.°* A ministry of state unencum- 
bered by operational responsibilities may seem an appropriate instrument to 
usher in a new era in which Aboriginal governments themselves control much 
of the public expenditure in their own territories. Assessments of such ministries, 
such as the former ministry of state for urban affairs and the ministry of state 
for science and technology, suggest, however, that they have had very little 
claim_on the attention of departments with operating responsibilities and sig- 


nificant budgets, or on cabinet.”* Some means of increasing a policy ministry's 


clout under these circumstances would seem advisable. 

A second institutional approach to policy. development emphasized cabi- 
net committees and the clustering of ministries into envelopes or other group- 
ings. This instrument, used on its own, is not promising. Bruce Doerns-work 
suggests that the envelope system of the 1970s failed to capture the breadth of 
the Aboriginal policy field, instead channelling all Aboriginal policy into the 
social policy area.**° 

Establishing an Indian affairs department devoted to policy concerns and 
reforming the expenditure process play a role in our recommendations, but nei- 
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ther step is adequate on its own. 
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In considering institutional options, we have also taken into account more 
recent trends in federal government organization, sparked to a considerable 
degree by the imperatives of expenditure reduction, in particular, 


¢ The creation of large, multifunctional departments, such as human resources 
development, public works and government services, and Canadian heritage. 
These very large departments were intended to enhance policy and program 
co-ordination within the federal government by creating departments with 
interconnected responsibilities, as well as to facilitate the process of reduc- 
ing the number of employees in the federal public service by combining sim- 
ilar functions and responsibilities. 

¢ A preoccupation with creating partnerships between the federal govern- 
ment and other governments, non-governmental organizations and the pri- 
vate sector. Partnerships are often seen to facilitate program delivery and to 
provide a means for renewing the federal policy capacity. In popular terms, 
the federal government would prefer to emphasize steering, not rowing.”*” 

° Retention of some of the ‘businesslike’ functions of government but hous- 
ing them in more independent special operating agencies. Toe; 

« An overwhelming preoccupation with reducing the apparent overall size of 
slik focleral at yeditietitadl 0 su00'S TT Ree ae nee 


In making our recommendations, we have not followed any one or all of 
these trends blindly. It is our best judgement, however, that our proposals for 
institutional reform tread a reasonable if assertive middle path: they make sense 
in the existing climate without necessarily following the loudest drummer. Most 
important, they provide a sound organizational basis for moving ahead to imple- 
ment the new relationship and sustain federal momentum for developing the 
many policy and program initiatives we recommend. 

Finally, there are two important realities about the way government bureau- 
cracies operate that form the permanent backdrop for any of the Commission's 
institutional recommendations: 


Existing central agencies have-_persi. trong interests in Aboriginal 


policy. The departments of finance, justice and treasury board are particu- 
larly important, as is the Privy Council Office. 

* The Commission hopes to stimulate a lasting impetus for change, but must 
recognize that this impetus will be met by signi ‘drags’ that will 
slow or curtail implementation of the key recommendations. 


Such countervailing forces include the absence of institutional capacity to do 
everything at once or to do some things at all; preoccupation by the government 
with other policy agendas; and conflicts among the different institutional arms 
of the federal government about what should be given priority. The last two fac- 
tors indicate a need for a strong and focused capacity to develop policy on 
Aboriginal affairs, as well as clearly assigned responsibility for co-ordinating the 
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different parts of the federal government that may be charged with imple- 
menting the new relationship. 

All of the considerations just reviewed argue for a careful and fundamen- 
tal reconsideration of the federal institutions through which the new relation- 
ship could be realized. The organizational complexities, as well as the volatility 
of Aboriginal affairs and the many costly episodes of confrontation and stalemate, 
suggest that developing new institutions appropriate to bringing about funda- 
mental change is not a simple matter. When thinking about the various possi- 
bilities for reform, we were guided by a number of principles that speak to the 
public interest and to organizational needs. 


Proposed principles 


The following principles underlie our recommendations concerning federal 
government organization. These are not intended as evaluation criteria; the fact 
that some of them are seemingly contradictory would bedevil an effort to use 
them in this way. They are complementary to the preceding analysis, to serve as 
inuksutt, to assist in navigation. 


¢ Simplicity: Organizational changes should be as straightforward as possible; 
all other things being equal, where there is a choice of format or mechanism, 
preference should be given to the simpler form. 

¢ Transparency: The reasons for and content of recommendations must be 
capable of being readily understood within the government of Canada, by 
Aboriginal peoples and by other segments of the attentive Canadian public. 

¢ Link between policy development and implementation: Experience suggests 
that initiatives in which the ultimate doers create the policy and in which 
the idea people share responsibility for implementation are most likely to be 
successful. This principle implies rejection of ministry of state approaches, 
as they have been conceived in the past, but requires consideration of how 
to enhance policy development and implementation. 

¢ Oversight: The general perception of unmet federal commitments requires 

/ specific attention to oversight other than through the courts. 

¢ Respect for difference: Policies and institutional arrangements must reflect 
fundamental differences among Aboriginal peoples. This may imply differ- 
entiation within a single federal organization or policy regime, or different 
organizations or regimes. 


Implications for the federal role 


Our recommendations fall into three broad categories. 

First are recommendations fundamental to restructuring the relationship 
between the government of Canada and Aboriginal peoples. Two examples of 
this type are the recommendation to form the foundation of the new relation- 
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ship through a royal proclamation and companion legislation; and the devel- 
opment of new institutions through which better policies will be developed and 
sustained, as as in the restructuring of the federal government and the establish- 
ment of the treaty commissions and the Aboriginal Lands and Treaties Tribunal.~ 
These initiatives will be necessary to launch the process of building the new 
relationship. They will require prime ministerial leadership, the full commitment 
of the cabinet, and sustained and ingenious support from the key central agen- 
cies of the cabinet, the Privy Council Office and the prime minister’s office. 
Second, several key recommendations will require federal executive attention 
over a longer period. These recommendations are essential to complete imple- 
mentation of the new relationship but are not symbolically or legally essential to 


the launching of a new relationship. They imply the need for a federal capacity for 


* sectoral policy reviews, in such areas as education, health and healing, and 
housing; and 

¢ reviews of the federal fiscal framework as it relates to fiscal arrangements 
between Canada and Aboriginal governments and funding levels for con- 
tinuing federal programs and new institutions and arrangements.”*® 


Finally, there is an important third category of recommendations that 
support or improve measures already mandated by legislation (most often, the 
Indian Act). These activities are 


* implementation — the conclusion of new comprehensive claims and self-gov- 
ernment arrangements under the approaches recommended by the 
Commission, together with the requirement that the federal government live 
up to the terms of existing agreements and initiatives (recent examples of 
which are the agreement to establish Nunavut and the Nunavut land claim 
agreement, as well as the Manitoba initiative and the 1995 federal policy 
guide on Aboriginal self-government), suggests a need for enhanced capac- 
ity within the federal government to implement such agreements; and 

* reformed servicing — for communities that decide that, for the immediate 
future, they want to retain a relationship with the federal government under 
the Indian Act and established administrative practices for governance and 
community servicing. The Commission’s recommendations on remedial 
reform, perhaps most particularly in Volume 3, point to improvements in 
federal practice that should be made, even in the /ndian Act context. 


These activities suggest that the federal government needs the following 
institutional capabilities: 


* a capability to negotiate new treaty arrangements, self-government accords 
and claims agreements; 


* a capacity to develop and review policy; 
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¢ a capacity to service and deliver programs to communities operating under 
the terms of the Indian Act; 

* a capacity to facilitate and implement new policies and relationships. This 
implies specialized expertise, in areas such as education, health, and economic 
development, to implement policy and program changes resulting from fed- 
eral policy reviews and new agreements with Aboriginal peoples and their gov- 
ernments. It also includes the capacity to get funds and other forms of support 
out to Aboriginal governments, Aboriginal agencies and organizations estab- 
lished jointly by Canada and Aboriginal peoples (and perhaps provinces), 
consistent with any federal commitments for such support; 

° acapacity to develop and establish alternative dispute resolution mechanisms, 
such as the lands and treaties tribunal; and 

¢ acentralized executive oversight capability, within the cabinet structure, to 
ensure that the practices of departments and agencies throughout the fed- 
eral government conform to federal policy. 


The proposed organizational structure 


Lessons from the past, the current context and the challenges posed by the 
Commission’s recommendations require a federal government with the capac- 
ity to develop and implement the new relationship while continuing to meet fed- 
eral obligations. The federal organizational structure must also have the capacity 
to conduct intergovernmental relations with provincial and territorial govern- 
ments, encouraging co-ordinated and constructive initiatives at all levels of gov- 
ernment. The federal government’s organization must have these capabilities 
while avoiding some of the institutional conflicts of interest and other difficul- 
ties associated with past arrangements. 
The key elements of this new approach are reflected in our recommenda- 
tionson 
¢ the leadership initiative of the prime minister; 
© the overall structure of the federal cabinet; 
the role of the Privy Council Office; 
¢ the establishment of a new department of Aboriginal relations, under a 
minister of Aboriginal relations; and 
© the establishment of a new Indian and Inuit services department to meet con- 
tinuing federal obligations to Indian communities and Inuit, until transition 
to self-government. 


The cabinet structure 


The proposed cabinet structure reflects the important lessons from past gov- 
ernment organizations, the different requirements for centralized and more 
decentralized executive action, and the realities of the operational milieu for 
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implementing the Commission’s recommendations. Figure 3.2 indicates five cen- 
tral elements of our proposed approach. 


1. Responsibility for beginning and sustaining renewal in the 
conduct of Aboriginal affairs lies with the prime minister. 


The prime minister would, as a matter of course, carry out this role in consul- 
tation with cabinet and supported by the branch of the Privy Council Office 
(Ppco) that deals with machinery of government. This latter group will have 
responsibility for guiding the federal role in relation to any independent tribunals 
and bipartite or tripartite organizations that might be established. For example, 
appointments to the Aboriginal Lands and Treaties Tribunal would be made 
through the PCO by cabinet. 

More generally, as discussed later, PCO will support the prime minister and 
cabinet as a new cabinet committee on Aboriginal relations conducts its work. 

The pivotal role of the prime minister is not restricted to initiating insti- 
tutional reform or launching federal support for independent tribunals and 
bipartite and tripartite organizations. At the most fundamental level, it falls to 
the prime minister to launch and nurture the renewed Aboriginal/Crown rela- 
tionship, through a vehicle such as a royal proclamation and its companion leg- 
islation. We discussed our recommendation for a royal proclamation in Chapter 
2 of this volume. | 


2. A new senior ministerial portfolio, the minister of Aboriginal relations, and a 
new department of Aboriginal relations are established. ROSCA 
Created to guide all federal actions associated with developing and implement- 
ing the new federal/Aboriginal relationship, this new department would com- 
bine policy and intergovernmental responsibilities with responsibility for the 
overall fiscal framework and federal spending related to Aboriginal affairs. We 
have tried to build on the experience of the federal government with other 
attempts at institutional change. Specifically, we have concluded that there is a 
need for a minister with real power to oversee policy development throughout 
the federal government, to lead the federal intergovernmental relationship with 
Aboriginal governments and with provinces and territories on Aboriginal affairs, 
and to make sure that federal policies and other commitments reflecting the new 
relationship between Canada and Aboriginal peoples are implemented by fed- 
eral departments and agencies. 

Previous efforts have failed, both in the conduct of Aboriginal affairs and 
in federal efforts to co-ordinate initiatives related to such diverse fields as urban 
affairs and science and technology policy. In the latter instance, ministries of state 
lacked the real policy levers, most importantly the financial levers, to do their 
job. From the mid-1970s until its abandonment in 1984, the envelope system 
attempted to link policy development and spending decisions across policy 
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fields. It failed, however, to provide adequate emphasis on Aboriginal matters or 
to reflect the breadth of Aboriginal issues. Aboriginal issues were collapsed 
under the rubric of social policy, both at the department level (through the min- 
istry of state for social development) and in its mirror cabinet committee on social 
development. We also reviewed the history of the administration of the Indian 
Actand concluded that DIAND does not provide the appropriate structure or envi- 
ronment for the task ahead. 

Conventional criticisms of DIAND support this conclusion.” One may take 
issue with these criticisms. The fact remains, however, that the perceptions are 
widely shared, and the criticisms are supported by the Commission’s own 
research. We believe the legacy of DIAND’s corporate history since its establish- 
ment has contributed to two somewhat contradictory tendencies: internal resis- 
tance to change and a reluctance to ‘expose’ the department as it relates to 
obligations under historical treaties or more contemporary claims agreements 
and, in the most recent period, a tendency to move relatively quickly on policy 
initiatives without adequate consultation with those affected, raising questions 
about whether adequate attention has been paid to their implications. We do not 
think either tendency will contribute to the development of a sound foundation 
within the government of Canada for the new relationship we envision. 

The practical effect of the proposed innovation would be that the new min- 
ister would oversee Aboriginal policy and program development across the 
departments and agencies of the federal government. The minister would have 
the authority to ensure that new initiatives and continuing activities reflect the 
spirit and intent of the new relationship. To a significant degree, this would occur 
by virtue of the minister’s authority to allocate funds from the federal govern- 
ments expenditures on Aboriginal issues and operations across the government. 
The minister would also have the authority, by virtue of a monitoring role, to 
withdraw or withhold funds should federal commitments be unmet by other fed- 
eral departments and agencies or by initiatives contrary to the spirit and intent 
of the new relationship being proposed. 

It is important to note that the minister of Aboriginal relations would carry 
out fiscal responsibilities within the overall federal fiscal framework established 
by the minister of finance. We expect, however, that the minister of Aboriginal 
relations would engage with the minister of finance in vigorous negotiations 
about the overall fiscal framework. As Figure 3.2 indicates, within the context 
of the fiscal framework of the federal budget, the minister of Aboriginal relations 
would have the lead responsibility for managing the fiscal envelope related to 
Aboriginal affairs. This includes negotiating and concluding financial arrange- 
ments associated with comprehensive and specific claims, treaties and self-gov- 
ernment accords; developing the foundational federal/Aboriginal relationship 
related to Aboriginal government finance; allocating funding to other federal 
departments with line responsibility for meeting federal obligations and imple- 
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menting initiatives; and funding the various arm’s-length agencies the 
Commission recommends to facilitate the new relationship. 

One of the principal responsibilities of the minister would be the conduct 
of the recognition and self-government process under the Aboriginal Nations 
Recognition and Government Act and the negotiation of renewed and new 
treaties with Aboriginal nations, to be undertaken through the Crown treaty 
office in the department of Aboriginal relations. Of equal importance will be a 
capacity to monitor the Crown's implementation of its treaty and other under- 
takings as well as its fiduciary obligations to Aboriginal nations. This responsi- 
bility should be discharged by a Crown implementation office within the 
department. 

This new senior minister would not have direct responsibility for service 
delivery. Our next two recommendations address the principles and practicali- 
ties related to service delivery and implementation of new federal commit- 
ments. 


3. Responsibility for direct implementation of new federal initiatives relating to =f 
es 


Aboriginal people should be assigned to the relevant line departments and agenci 
of the federal government. 


In every instance, the work of the line departments would be subject to moni- 
toring by the minister for Aboriginal relations. As appropriate, line depart- 
ments and agencies would also be involved in functional policy reviews (with 
respect to housing or economic development, for example) as recommended by 
the Commission. This is consistent with the government’s current effort to 
enhance the co-ordination of initiatives by establishing ministries that work 
across broad policy fields. It is also consistent with the characteristics of a real 
government-to-government relationship between Aboriginal governments and 
the federal government. As already indicated, the minister of Aboriginal relations 
would have the lead role in co-ordinating policy reviews, overseeing imple- 
mentation through its funding responsibilities, and broadly monitoring imple- 
mentation. This arrangement speaks to our principle of linking policy 
development to implementation. 


4, Another minister, the minister for Indian and Inuit services, would head / 


a new Indian and Inuit services department and be responsible for delivery of 
the governments remaining obligations to status Indians, Inuit and reserve 
communities under the Indian Act. 


In keeping with the increasing self-reliance of all Aboriginal peoples and com- 
munities, we see the role of this minister and department as secondary to that 
of the minister of Aboriginal relations. There are two important manifestations 
of this. First, the minister for Indian and Inuit services would probably combine 
this responsibility with another portfolio. Second, the principle that the minis- 
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ter of Aboriginal relations controls the purse strings for federal activities related 
to Aboriginal peoples and is responsible for monitoring would apply to the rela- 
tionship with the minister of Indian and Inuit services, in the same manner as 
with other ministers overseeing departments with line responsibilities for par- 
ticular Aboriginal issues. | 

The Department of Indian and Inuit Services would have no policy role 
in the transition to self-government. Its establishment is intended to reflect the 
fact that many First Nations and Inuit communities will choose to live under 
existing legislation while reconstructing their nations.’ In some cases, the fed- 
eral government, through this department, will be involved with such commu- 
nities in overseeing the construction of housing and other forms of infrastructure. 
For Inuit, who are rapidly developing public government institutions that will 
eventually be capable of assuming all governmental responsibilities, there may 
still be some federal obligation — such as in the area of post-secondary education 
— that would be administered by the Indian and Inuit services department, at 
least in the interim. For Métis people, federal initiatives of an interim nature, 
such as the administration of scholarship funds, would also, prior to the nego- 
tiation of a full treaty relationship, be administered by this department. 

The needs of nations, bands and communities for effective support and ser- 
vice delivery should not be overshadowed by the important initiatives we fore- 
see in terms of fundamental policy. Although the Inuit and Indian services 
department would have no policy role, it would be expected to develop and 
implement the best practices possible for the support of Indian peoples and Inuit 
and of communities using its services. It should not just be a bastion of the past. 

Establishing this department alongside the department of Aboriginal rela- 
tions is intended to differentiate the context in which the remnants of the old 
relationship are administered from the fundamentally new relationship associ- 
ated with the Commission’s recommendations. As peoples and communities 
move to embrace the new relationship, their connection with this department 
will wither away, to the point where it will be redundant. 


5. There should be a permanent cabinet committee on of 
Aboriginal relations, chaired by the minister of Aboriginal relations. 


We have already emphasized the central role of cabinet in supporting the prime 
minister's role in renewing the fundamentals of the relationship between Canada 
and Aboriginal peoples. We believe there are two continuing aspects of the col- 
lective responsibility of cabinet that suggest the need for a permanent cabinet 
committee dedicated specifically to Aboriginal relations. 

First, cabinet will have to approve many new policy initiatives. These are 
of several types, including new mandates for the renewal and negotiation of 
treaties, claims and self-government accords; policy recommendations regarding 
transition from the Indian Act; and policy recommendations resulting from the 


CHAPTER 3: GOVERNANCE 


various sectoral reviews we have recommended. The importance and volume of 
this work suggests the need for a cabinet committee to provide knowledgeable 
guidance to the full cabinet. 

Second, cabinet colleagues will have to support the minister of Aboriginal 
relations as he or she initiates the various reviews and reforms that require inter- 
departmental/agency co-ordination. There will be a natural tendency for com- 
peting agendas to erode the momentum of Aboriginal policy development. 
Establishment of a focal point for collective responsibility and leadership within 
cabinet should help sustain co-operation, while it will also signal this purpose 
to federal officials, Aboriginal peoples and the attentive public. 

Membership on the committee should reflect the fact that the 
federal/Aboriginal relationship is diverse and that this committee is not simply 
dealing with a particular aspect of social policy. We have seen the pitfalls of this 
latter approach in our review of the past. 

It is important that the minister of Aboriginal relations chair the com- 
mittee. There are a number of reasons for this. First, holding the chair will rein- 
force the new minister’s senior status within cabinet and should provide extra 
leverage in obtaining the support of colleagues. Second, chairing this commit- 
tee will create strong links between the minister of Aboriginal relations and the 
Privy Council Office. In addition to overseeing the structure of government, PCO 
also performs the crucial function of supporting the work of cabinet and its com- 
mittees. Each cabinet committee has a dedicated secretariat within PCO, which 
provides guidance to the process of moving business through cabinet. In the thick 
of cabinet agenda making, it is not uncommon for PCO to exert a strong influ- 
ence as gatekeeper, controlling what does and does not move forward. As the 
chair of the cabinet committee on Aboriginal relations, the new minister would 
be informed promptly and first hand, from a central-agency perspective, on how 
Aboriginal matters were progressing. This would increase the minister’s ability 
to move issues through cabinet. 

Finally, we foresee that there will be occasions when Aboriginal nations or 
peoples will meet with cabinet as the collective representative of the Crown. In 
the period before full treaty/nation government, these meetings would be with 
existing national Aboriginal organizations. These would not be cabinet meetings 
in the legal sense. Neither, however, would they be ‘cap in hand’ sessions, held 
so that Aboriginal peoples can make requests of cabinet. Instead, we see these 
meetings as a manifestation of the principle that Aboriginal governments and 
the government of Canada have common needs and interests that require joint 
planning and initiatives at the highest level.”’' Again, the practicalities of gov- 
ernment business suggest that such meetings will be held in a more timely fash- 
ion if there are designated representatives of cabinet who generally attend. 
Chairing this group would confirm the stature of the minister as the senior cab- 
inet member dedicated to Aboriginal issues. Existence of the committee itself 
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would mean that such meetings could involve knowledgeable substantive dis- 
cussions, as well as have a ceremonial and symbolic character. 


Portfolio of the minister of Aboriginal relations 


Figure 3.3 illustrates a proposed structure for the ministry of Aboriginal relations. 
It is intended to highlight the responsibilities assigned to the portfolio and to 
avoid the conflict of interest problem associated with combining negotiation and 
implementation responsibilities within the same departmental structure, as has 
been the case mostly recently with DIAND. The ministerial structure sketched in 
Figure 3.3 reflects the concept that a single minister is crucial to knit all the pieces 
of the new relationship together, while being able to provide specific and clear 
direction to officials responsible for policy, negotiation and implementation. 

Initially, there are two main functions associated with fulfilling the min- 
ister’s responsibilities: development of new federal policies associated with 
Aboriginal affairs and negotiation/engagement related to treaties, Aboriginal 
claims and self-government accords. Results of the sectoral and fiscal policy 
reviews recommended by the Commission should feed into discussions of 
treaties, claims and self-government accords. The need for a good link between 
the two suggests the wisdom of combining them in a single ministry. 

Nonetheless, distinctions between the roles of policy development and 
negotiation are very real. The former implies the need for consultation with 
Aboriginal peoples, within the federal government and with provincial/territo- 
rial governments. These consultations will be oriented to developing federal polli- 
cies that reflect the spirit of the new relationship and what the federal government 
thinks it can realistically accomplish, given fiscal and other constraints. The nego- 
tiation role involves continuous and intense engagement with Aboriginal nations 
and their governments. Although the negotiating atmosphere may be con- 
structive, there will almost inevitably be differences in perspective that will 
cause the relationship to have its ups and downs. We think it is necessary to 
achieve the appropriate connections and distinctions between the policy and 
negotiation roles within the ministry itself. Specifically, we suggest that respon- 
sibility for the policy component of the ministry’s role be vested in the deputy 
minister. This will be carried out through the work of three branches of the 
department: the policy branch, the Aboriginal finance branch and the transition 
branch. The specific functions of each of these are as follows. 


Policy branch 


¢ conducting sectoral policy reviews 

¢ implementing and funding sectoral initiatives 

¢ providing advice on the negotiating mandate 

° overseeing intergovernmental relations with respect to policy review and ini- 


tiatives 
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Aboriginal finance branch 


¢ developing a fiscal framework 
¢ continuing fiscal analysis 
¢ providing advice on managing the fiscal envelope 


liaison with department of finance and treasury board secretariat 
¢ conducting research and development on the fiscal framework of negotiations 


Transition branch 


¢ facilitating treaties/claims/accords 

¢ implementing recognition policy 

° overseeing /ndian Act transition 

¢ managing intergovernmental relations regarding transition 


Responsibility for actual negotiations would be vested in another senior 
official holding associate deputy minister rank. This person’s title would be 
Chief Crown Negotiator, Crown Treaty Office; as head of the Crown Treaty 
office the official would be responsible for negotiation of treaties, claims and self- 
government accords. 

The chief Crown negotiator would be expected to work closely with the 
deputy and take direction from specific negotiation mandates given by cabinet 
and resulting from the work of the transition, Aboriginal finance, and policy 
branches of the department. 

Both the deputy minister and the associate deputy minister would have sig- 
nificant contact with the minister of Aboriginal relations, as befits their impor- 
tant roles and the need for the minister to ensure that the policy development 
and negotiation functions are moving in concert. 

The minister of Aboriginal relations would also be responsible for over- 
seeing implementation of federal obligations under treaties, claims and self-gov- 
ernment accords; for overseeing the actual transition from the /ndian Act, and 
for supervising the implementation of new federal policies and programs in spe- 
cific sectors, such as housing and health, that result from the various policy 
reviews we have recommended. This is the crucial oversight function associated 
with the new ministerial mandate. We foresee this occurring in two ways. 

First, the minister’s control of the fiscal envelope will result in effective lever- 
age to induce action by other federal departments and agencies. We have already 
discussed the innovative and important nature of this aspect of our proposal. 

In addition, we propose that the new department contain a distinct Crown 
implementation office. It would be responsible for oversight review of federal 
obligations relating to treaties, claims and self-government accords, the /ndian 
Act transition, sectoral initiatives and the Crown’s fiduciary obligations to 
Aboriginal nations. This office would perform comprehensive assessments of fed- 
eral activities and prepare timely reports for the minister, cabinet and Parliament 
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(perhaps through a standing parliamentary committee). In part, its role would 
be similar to that of a comprehensive auditor. We have chosen, however, not to 
isolate this office from the new ministry structure, as is frequently the case with 
such functions. Instead, we suggest that it be included in the responsibilities of 
the deputy minister to make maximum use of its potential to provide early warn- 
ing signals to the department’s other branches and to the minister. 


Our proposals and the North 


We have not referred extensively to the implications of our executive proposals 
for the northern mandate now associated with DIAND. This is because we see that 
mandate, as it relates to the North, being assumed by the territorial governments 
as they evolve. The varying approaches to self-government envisioned by 
Aboriginal peoples in the North, including nation-based government and public 
government, can be further developed and accommodated through the execu- 
tive structure we propose. 


Conclusion 


No institutional change will sustain the long-term fundamental political objec- 
tive of reforming the relationship between the Aboriginal peoples of Canada and 
their fellow citizens, or even between Aboriginal nations and the Canadian 
political system. The institutional changes are necessary, but not sufficient in 
themselves. Also required is the sustained effort of individuals in many key posi- 
tions of power and influence, and their ability to keep their attention on these 
longer-term goals. 

We have highlighted the responsibility of the prime minister and cabinet 
to provide leadership, creativity and practical direction. We have lodged con- 
siderable responsibility for breaking new ground in our proposal for an unusu- 
ally powerful federal minister of Aboriginal relations. The new minister's 
authority would come from the power of the purse, from the formal responsi- 
bility to oversee the entire range of federal behaviour with respect to Aboriginal 
peoples, and from the freedom from dealing directly with service delivery issues. 
This minister will be charged with making the ideals of the royal proclamation, 
the treaties and the other political accords a reality. 

An essential complement to executive leadership will be the commitment 
of public servants charged with realizing the new relationship and the new 
agenda. With fresh institutions and a new mandate to work toward a more just 
relationship, we hope that appropriate attention will be paid to having the right 
skills and the right people in place within the new departments of Aboriginal rela- 
tions and Indian and Inuit services. For example, we think that negotiators in 
the office of chief negotiator should be senior officials with excellent negotiat- 
ing skills and a demonstrated capacity to arrive at successful outcomes despite 
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difficult circumstances, rather than people with a long history in the Department 
of Indian Affairs and Northern Development. Negotiators will also need a 
detailed mandate with sufficient breadth and authority to provide a real chance 
of attaining far-reaching agreements. The chief negotiator will need direct access 
to the minister, and through the minister to cabinet, to enable speedy decisions 
when required. We see the changes we propose as providing an opportunity for 
retaining the services of a significant number of Aboriginal people. 

There is also a need to sensitize people through the federal government to 
the essence of the new relationship and to promote genuine commitment to the 
work ahead. To a considerable degree, we see this happening through leadership 
by example on the part of the political executive. This would involve an early 
announcement of the royal proclamation and a legislative agenda. We think that 
the new executive structure we propose will promote this. 

Development and implementation of the new executive structure and 
fulfilment of the mandate we propose will occur over time. For example, devel- 
opment of new negotiating mandates related to treaties, claims and self-gov- 
ernment accords should logically precede full staffing of the office of the chief 
negotiator and the commencement of full-scale negotiations. We sincerely hope, 
however, that unnecessary delays in implementation will be avoided. We think 
that our proposals related to the executive structure and to implementation of 
the new relationship are sufficiently consistent with trends in government orga- 
nization that they can move ahead. For example, our proposals for the execu- 
tive structure do not increase the total number of federal ministers. They are also 
consistent with the evolving government-to-government relationship between 
Aboriginal and territorial governments and Canada. 

Finally, we think that these proposals can be implemented expeditiously. 
Precedent indicates that decisions about the structure of cabinet are initiated at 
the sole discretion of the prime minister. The mandate and organization of the 
Department of Aboriginal Relations and the Department of Indian and Inuit 
Services can be implemented initially by order in council. 

The policy work that we foresee for the minister of Aboriginal relations and 
other federal departments and agencies need not derive its authority from any 
specific legislation, such as the /ndian Act. Indeed, current government initia- 
tives related to Aboriginal self-government are based on the federal govern- 
ments broad constitutional responsibilities, not on the specific provisions of the 
Indian Act. 

Ultimately, there will be a need for legislative change. This can be done 
retroactive to establishment of the new structure, as was the case with the major 
reorganization of the federal government undertaken in 1993. There is also a long 
list of federal legislation, on matters ranging from natural resources to health to 
employment, that may require modification in light of the new government orga- 
nization and future policies related to Aboriginal peoples. This will be increas- 
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ingly so as the new relationship takes hold. These legislative changes are no dif- 
ferent in content or complexity from those in other federal policy fields under- 
taken in the past. 


RECOMMENDATIONS 


The Commission recommends that 


Structure of 2.3.45 


Federal 


Government 


The government of Canada present legislation to abolish the 
Department of Indian Affairs and Northern Development and 
to replace it by two new departments: a Department of 
Aboriginal Relations and a Department of Indian and Inuit 
Services. 


2.3.46 
The prime minister appoint in a new senior cabinet position a 
minister of Aboriginal relations, to be responsible for 
° guiding all federal actions associated with fully developing 
and implementing the new federal/Aboriginal relation- 
ship, which forms the core of this Commission's recom- 
mendations; 
¢ allocating funds from the federal government's total 
Aboriginal expenditures across the government; and 
¢ the activity of the chief Crown negotiator responsible for the 
negotiation of treaties, claims and self-government accords. 


2.3.47 
The prime minister appoint a new minister of Indian and Inuit 
services to 
¢ act under the fiscal and policy guidance of the minister of 
Aboriginal relations; and 
¢ be responsible for delivery of the government's remaining 
obligations to status Indians and reserve communities under 
the Indian Act as well as to Inuit. 


2.3.48 
The prime minister establish a new permanent cabinet com- 
mittee on Aboriginal relations that 
¢ is chaired by the minister of Aboriginal relations; 
¢ is cabinet’s working forum to deliberate on its collective 
responsibilities for Aboriginal matters; and 
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¢ takes the lead for cabinet in joint planning initiatives with 
Aboriginal nations and their governments. 


2.3.49 
The government of Canada make a major effort to hire quali- 
fied Aboriginal staff to play central roles in 
¢ the two new departments; 
¢ other federal departments with specific policy or program 
responsibilities affecting Aboriginal people; and 
¢ the central agencies of government. 


2.3.50 

The government of Canada implement these changes within a 
year of the publication of this report. Complying with this dead- 
line sends a clear signal that the government of Canada not only 


intends to reform its fundamental relationship with Aboriginal 
peoples but is taking the first practical steps to do so. 


4.4 Representation in the Institutions of 
Canadian Federalism 


We have focused our attention so far on implementing Aboriginal self-govern- 
ment as one of three orders of government. As we suggested, this is the area of 
governance in which the Commission can make the greatest contribution. We 
recognize that federalism has two main pillars: self-rule and shared rule. Much 
of what we have written has been on the topic of Aboriginal self-rule. We turn 
now to the second component — how Aboriginal people can share in the gov- 
erning of Canada. 

A key component in the design of federal systems is how people are rep- 
resented in federal institutions and processes. People can be represented directly 
in institutions and processes through elected or appointed representatives (as 
people are represented indirectly in the House of Commons and the Senate), or 
people can be represented indirectly through their governments, be they federal, 
provincial, territorial or Aboriginal (which we refer to as intergovernmental 
relations). What concerns us is how Aboriginal people can participate directly 
and more fully in the decision-making processes of Canadian institutions of gov- 
ernment. 

We wish to make two initial points. First, Canadian political institutions 
often lack legitimacy in the eyes of Aboriginal people. Many have noted that 
Aboriginal peoples were not involved in designing the Canadian state or in fash- 
ioning its institutions and processes. Second, there are good reasons to question 
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the capacity of Canadian political institutions to represent Aboriginal people. 
Until recently, Aboriginal people were systematically denied participation in the 
Canadian electoral process, and only a handful of Aboriginal people have sat in 
Parliament since Confederation. 


Representation in Parliament 


To date, Aboriginal people have been prevented from playing an active role in 
sharing the governing of Canada; they have not been adequately represented in 
the federal structures of government. The Royal Commission on Electoral 
Reform and Party Financing, in its 1991 report, explored the reasons for this 
sorry state of affairs in some detail.*”” In the period before Confederation it was 
widely assumed that Aboriginal people were simply inferior or were to be 
excluded on grounds of their lack of ‘civilization’ and that they had to become 
assimilated before they could enjoy the benefits of citizenship. 

Before the movement to universal suffrage, most Aboriginal people failed 
to meet the property ownership qualifications for voting. Although only men 
were eligible to vote at that time, these qualifications were made legally inap- 
plicable to reserve-based Indian men. Then, from 1920 to 1960, the ground for 
exclusion appeared to reflect the belief that Indian people enjoying certain types 
of tax exemption should have no representation in the House of Commons. 

With a few exceptions, everyone covered by the /ndian Act was technically 
denied the franchise until 1920, and then very few could vote until 1960, when 
the franchise was extended to all Indian persons. Inuit were legislatively barred 
from voting from 1934 to 1950 and rarely enumerated for federal elections until 
the early 1960s. Inuit and the Innu of Labrador, like other citizens, received the 
right to vote in 1949 when Newfoundland joined Confederation. Métis and 
Indian people of the north-west faced criminal charges under the Indian Act if 
they met in public assembly in the decade following the Riel rebellion, effectively 
curtailing their political right of association. Although Métis people have been 
entitled to vote since Confederation on the basis that they are provincial resi- 
dents, they have also faced problems of enumeration and had limited opportu- 
nities for exercising their franchise.” 

Finally, Aboriginal people themselves have resisted participating in 
Canadian institutions of government. Since Aboriginal people played no role in 
the design of Canadian government institutions or the Confederation agreement, 
many see these as ‘settler’ institutions. In some cases, treaty nations view their 
relationship with Canada as one of nation-to-nation only, and they want their 
relationship mediated by their own governments and leaders through their 
treaties — not by another institution. In other cases, Aboriginal people think that 
they should have their own distinct institutions, leaving Parliament to non- 


Aboriginal people. This lack of participation by Aboriginal people in Canadian 
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institutions has been a growing problem in Canadian federalism and undermines 
the legitimacy of our system of government. 

The extent of under-representation of Aboriginal people in Canadian 
governing institutions is startling. Since Confederation, almost 11,000 members 
of Parliament have been elected to the House of Commons. Of these, only 13 
members have self-identified as Aboriginal people.”* The record for the Senate 
is not much better, at one per cent of all senators appointed since Confederation. 
This is far from proportional to the Aboriginal population of Canada. 

Two major initiatives in recent years have addressed the issue of Aboriginal 
representation in Canadian governing institutions — the report of the Royal 
Commission on Electoral Reform and Party Financing, and the Charlottetown 
Accord. In its final report, the Royal Commission on Electoral Reform and Party 
Financing advocated an innovative model that would see the creation of up to 
eight Aboriginal electoral districts in the House of Commons.*” These districts 
would be created only if a sufficient number of Aboriginal people registered to 
vote in the designated district. The proposal guarantees a process for establish- 
ing these electoral districts rather than simply guaranteeing seats for Aboriginal 
people. The decision about whether they wish to have this type of representa- 
tion would then rest with Aboriginal people. 

The approach taken was limited by a decision not to make a recommen- 
dation that would trigger the general amending formula of the constitution, as 
a proposal for proportional representation by province and territory would do. 
The Aboriginal electoral districts proposal would simply require the consent of 
the House of Commons and the Senate. 

A special enumeration of potential Aboriginal electors would be con- 
ducted, with a test for ‘aboriginality and a related dispute resolution procedure. 
An Aboriginal person would choose to vote in either the general electoral dis- 
trict or the Aboriginal one. A variant of this approach has been in use in New 
Zealand since 1867, with four seats set aside in the Parliament for Maori, the 
Indigenous people of New Zealand.” 

The Charlottetown Accord of 1992 dealt only briefly with the represen- 
tation of Aboriginal peoples in the House of Commons, proposing that the 
matter should be pursued by Parliament, in consultation with representatives of 
the Aboriginal peoples of Canada, after it received the final report of the House 
of Commons committee studying the recommendations of the Royal 
Commission on Electoral Reform and Party Financing.”” The accord had much 
more to say about the representation of Aboriginal people in the Senate. It pro- 
posed guaranteed representation in the Senate for Aboriginal peoples. Aboriginal 
Senate seats would be additional to provincial and territorial seats, rather than 
drawing away from current allocations. The accord suggested that Aboriginal sen- 
ators would have the same roles and powers as other senators, as well as the pos- 
sibility that a double majority would be required to approve certain matters 
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affecting Aboriginal people. These issues and other details relating to the number 
of Aboriginal senators, the distribution of Senate seats, and the method of 
selecting Aboriginal senators were to be the subject of further discussion.””*° 

It is clearly in the interests of all Canadians that Aboriginal peoples be rep- 
resented more adequately and participate more fully in the institutions of 
Canadian federalism. This will help to build the moral and political legitimacy 
of such institutions in the eyes of Aboriginal people. 

However, we are concerned that efforts to reform the Senate and the 
House of Commons may not be compatible with the foundations for a renewed 
relationship built upon the inherent right of Aboriginal self-government and 
nation-to-nation governmental relations. Three orders of government imply 
the existence of representative institutions that provide for some degree of 
majority control, not minority or supplementary status. 


An Aboriginal parliament as a first step 


toward a House of First Peoples 


A third chamber of Parliament would be a logical extension of three orders of 
government. A separate chamber, the Senate, was designed to represent the 
interests of Canada’s regions and provinces (although in practice it has been less 
than successful). It follows that Aboriginal nations should also have distinct rep- 
resentation in Parliament, which could take the form of a third chamber estab- 
lished alongside the existing House of Commons and Senate. This third house 
would provide a means for the Aboriginal peoples of Canada to share in gov- 
erning the country, while at the same time acknowledging the distinct interests, 
cultures and values of Aboriginal peoples. It would give Aboriginal people a per- 
manent voice in processes of national decision making, in what might be called 
‘shared-rule decisions’. The idea of a third chamber is a relatively new one, first 
proposed during the Canada round of constitutional negotiations that led to the 
Charlottetown Accord. See Appendix 3B for a summary of the proposal by the 
Native Council of Canada (now the Congress of Aboriginal Peoples) for a 
House of First Peoples. 

A third chamber representing Aboriginal nations would address a number 
of problems. It would provide an institutional link whereby Aboriginal peoples’ 
concerns could be voiced in a formal and organized way in the decision-making 
process of the Parliament of Canada. The third chamber approach would also 
avoid conflict with provincial and territorial governments, all of which — in the 
Charlottetown Accord — saw the Senate as representing primarily regional and 
provincial interests. A third chamber would be freed from accommodating the 
regional and provincial interests of the Senate. 

Ifa third chamber is to be established, it should have real power. By this, 
we mean the power to initiate legislation and to require a majority vote on mat- 
ters crucial to the lives of Aboriginal peoples. This legislation would be referred 
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to the House of Commons for mandatory debate and voting. We recognize that, 
to accomplish this objective, the constitution would have to be amended. To 
move immediately in this area, we suggest a staged approach, which would not 
require a constitutional amendment initially. While full implementation will 
await a constitutional amendment and the rebuilding of Aboriginal nations, the 
government of Canada can act now, in terms of public policy and legislation, by 
enacting an Aboriginal Parliament Act. | 

Although the idea of an Aboriginal parliament is new to Canada, such insti- 
tutions do exist in other countries. The first Aboriginal parliaments were estab- 
lished in northern Europe. There is much to be learned from the experience of 
the Saami parliaments of Scandinavia.””” The Saami (or Lapps) are the indige- 
nous people of what was formerly called Lapland (now Saamiland), whose tra- 
ditional territories are now divided among Sweden, Norway, Finland and Russia. 
There are approximately 75,000 Saami dispersed across these countries.°°” The 
Saami Codicil of 1751, an addendum to a treaty between Sweden and what was 
then Denmark-Norway, recognized some of the Aboriginal rights of the Saami, 
including the customary law of the Saami (with exclusive jurisdiction of Saami 
courts over Saami disputes), the acknowledgement of a Saami Nation, and the 
free movement of Saami reindeer herders. 

The Saami parliament in Norway — the Samediggi—was created following the 
passage of the Saami Act by the Norwegian assembly in 1987. The legislation also 
recognized the Saami as a distinct people entitled to particular rights in such fields 
as culture, language and social life. There are 13 Saami constituencies, each of which 
returns three members. Eligible voters are enrolled on a Saami electoral register. To 
be eligible, voters must identify as a Saami and declare Saami as their mother 
tongue or have a parent or grandparent who does. The powers of the Samediggi are 
very limited, however. It is to be consulted on appropriate matters, and it is to bring 
matters before public authorities and private institutions. 

The Finnish Saami parliament, established in the early 1970s and officially 
called the Delegation for Saami Affairs, has 20 elected members. Of these, 12 
are elected from four Saami constituencies, and two each from four Saami 
locals. Neither the Norwegian nor the Finnish Saami institutions have legisla- 
tive functions. In this sense, the use of the term ‘parliaments’ is misleading. 

Simply put, the Saami parliaments lack clout. Nor were the Saami people 
adequately involved in the design of these institutions. These are not inherent 
flaws in the concept of an Aboriginal parliament, however. Aboriginal parlia- 
ments can have real power, and Aboriginal peoples can be fully involved, if not 
primarily responsible, for the structure and processes of such institutions. 

Several other problems of adaptation present themselves. For example, unlike 
Finland and Norway, Canada has a federal system of government. Also, unlike the 
Saami, who are a relatively homogeneous people, Aboriginal peoples in Canada — 
Indian, Inuit and Métis — are diverse in language, culture and geography. 
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RECOMMENDATIONS 


The Commission recommends that 


An Aboriginal 2.3.51 
Parliament The federal government, following extensive consultations with 
Aboriginal peoples, establish an Aboriginal parliament whose 
main function is to provide advice to the House of Commons 
and the Senate on legislation and constitutional matters relat- 


ing to Aboriginal peoples. 


25.52 
The Aboriginal parliament be developed in the following manner: 
(a) the federal government, in partnership with representatives 
of national Aboriginal peoples’ organizations, first establish 
a consultation process to develop an Aboriginal parlia- 
ment; major decisions respecting the design, structure and 
functions of the Aboriginal parliament would rest with 
the Aboriginal peoples’ representatives; and 
(b) following agreement among the parties, legislation be intro- 
duced in the Parliament of Canada before the next federal 
election, pursuant to section 91(24) of the Constitution Act, 


1867, to create an Aboriginal parliament. 


Although we do not wish to circumscribe the role of an Aboriginal par- 
liament, we suggest that it should provide advice to the House of Commons and 
the Senate in the following matters: 


Legislation 

¢ legislation relating to matters pertaining to section 91(24) of the constitu- 
tion (“Indians, and Lands reserved for the Indians’); 

¢ legislation relating to Aboriginal self-government, treaties and lands; 

¢ legislation of general application, but whose subject matter would directly 
affect Aboriginal peoples in relation to their identity, language, tradition, Cille 
ture, land, water and environment; and 

¢ legislation flowing from the recommendations of this Commission. 


Constitutional matters relating to Aboriginal peoples 


© Sections 25 and 35 of the constitution (shielding certain Aboriginal and 
treaty rights from a construction of the Canadian Charter of Rights and 
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Freedoms that would abrogate or derogate from them and recognizing and 
affirming Aboriginal and treaty rights, including, we believe, the inherent 
right of Aboriginal self-government); 

¢ other rights and freedoms that pertain to the Aboriginal peoples of Canada. 


Review and oversight 


° reports from treaty commissions; 

¢ the proposed royal proclamation, the proposed ministry of Aboriginal rela- 
tions, and the proposed Aboriginal Lands and Treaties Tribunal; 

¢ Aboriginal self-government and land claims agreements; and 

¢ monitoring of the implementation of Aboriginal self-government. 


Fact finding and investigation 


¢ Aboriginal parliamentarians could sit on joint committees of the House of 
Commons and the Senate on specific issues, such as justice and solicitor gen- 
eral and the standing committee on Aboriginal affairs. 

e An Aboriginal parliament could receive references from the House of 
Commons or the Senate for investigation and have the power to hold hear- 
ings. This would enable an Aboriginal perspective to be brought to bear on 
possible legislative initiatives while they are still at an early stage. A similar 
role has been played in the past with respect to law reform commissions. For 
this reason, we think that the Aboriginal parliament should have a research 
branch to assist its members to fulfil this and other functions. 


As the preceding list implies, an Aboriginal parliament should have the 
option of reviewing all legislation coming before the Parliament of Canada. This 
would permit a careful clause-by-clause assessment of proposed legislation from 
the perspective of Aboriginal peoples’ representatives. It would also be helpful 
for the Aboriginal parliament to meet with the minister of Aboriginal relations 
on a regular basis, and at least twice per year. 

This brings us to the question of how Aboriginal peoples are to be repre- 
sented in an Aboriginal parliament. Here, we find the proposal of the Congress 
of Aboriginal Peoples instructive: base the representation on the nation or peo- 
ples. Each nation or people would have its own representative, yielding an 
Aboriginal parliament of between 75 and 100 seats, according to the proposal. 
Larger Aboriginal nations or peoples, such as the Cree, Ojibwa, Mi’kmagq, 
Dene, Inuit, and Métis — or confederacies of nations such as the Iroquois 
Confederacy and the Blackfoot Confederacy — might have more than one rep- 
resentative. Addressing representation in this way would have the added advan- 
tage of reinforcing what we consider to be a fundamental value of the new 
relationship between Aboriginal and non-Aboriginal people — that it is a nation- 
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to-nation relationship within Canada. The issue of what constitutes an Aboriginal 
nation would be resolved by applying the proposed recognition policy. 

While the fully developed and constitutionally entrenched House of First 
Peoples would eventually have representatives of up to 60 to 80 Aboriginal 
nations, we suggest that it would be wise to start with a smaller number of rep- 
resentatives for the Aboriginal parliament. Based on the work of the Royal 
Commission on Electoral Reform and Party Financing, it might be appropriate 
to begin, as an interim step, by allocating seats by province and territory. The 
Aboriginal parliament could begin with two Aboriginal constituencies per 
province and territory, with more populous regions receiving additional seats. 
For example, for each 50,000 people who identify as Aboriginal persons, an addi- 
tional seat could be added. Roughly speaking, this would give Ontario three addi- 
tional seats; British Columbia, Alberta, Manitoba and Saskatchewan two 
additional seats; and Quebec one additional seat, for a total of 36 seats in the 
initial Aboriginal parliament. As nations rebuild themselves, representation in 
the Aboriginal parliament would shift from representation by province to rep- 
resentation by nation. 


RECOMMENDATION 


The Commission recommends that 


Elections to 2.3.53 


ee (a) Aboriginal parliamentarians be elected by their nations or 
arllament 


peoples; and 

(b) elections for the Aboriginal parliament take place at the 
same time as federal government elections to encourage 
Aboriginal people to participate and to add legitimacy to 
the process. 


Several reasons led us to this recommendation. The first is that an 
appointed parliament, like the present Senate, lacks legitimacy in the eyes of 
many Canadians. Second, it would be more difficult to claim that an Aboriginal 
parliament did not truly represent the Aboriginal peoples of Canada if its mem- 
bers were elected. Aboriginal parliamentarians would serve the same terms, typ- 
ically from four to five years, as federal members of Parliament. 

It would be necessary to have a roll or list of voters, and this would entail 
the enumeration of Aboriginal Canadians. An enumeration of Aboriginal voters 
would help to ensure that the process is fair and that the parliamentarians are 
representative. 
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RECOMMENDATION 


The Commission recommends that 


Enumeration 2.3.54 
The enumeration of Aboriginal voters take place during the 


general enumeration for the next federal election. 


Conclusion 


The creation of an Aboriginal parliament would not be a substitute for self-gov- 
ernment by Aboriginal nations. Rather, it is an additional institution for enhanc- 
ing the representation of Aboriginal peoples within Canadian federalism. The 
design of the institution, however, must provide for more than symbolic repre- 
sentation. At the centre of our proposal for an Aboriginal parliament 1s the prin- 
ciple that the renewed relationship between Canada and Aboriginal peoples is 
a nation-to-nation relationship that supports the inherent right of Aboriginal self- 
government. The proposed powers and responsibilities of an Aboriginal parlia- 
ment reflect this principle and provide the basis for an effective role for Aboriginal 
nations in the decision-making processes of the Parliament of Canada. 
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185 (N.W.T. S.C.); Michell v. Dennis and Dennis, [1984] 2 C.N.L.R. 93 (B.C. 
S.C.); Casimelv. Insurance Corporation of British Columbia, [1994] 2 C.N.L.R. 22 
(B.C. C.A.), [1992] 1 C.N.L.R. 84 (B.C. S.C.); Delgamuukw v. British Columbia 
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(1993), 5 C.N.L.R. (B.C. C.A.). For discussion, see Norman K. Zlotkin, “Judicial 
Recognition of Aboriginal Customary Law in Canada: Selected Marriage and 
Adoption Cases” (1984) 4 C.N.L.R. 1; and Brian Slattery, “Understanding 
Aboriginal Rights” (1987) 66 Can. Bar Rev. 727 at 738-39. 


RESO Toe), ce. e>. 
S.A. 1990, c. M-14.3. 
In Re Manitoba Language Rights, [1985] 1 S.C.R. 721 at 750-752, the Supreme 


Court of Canada held unanimously that the rule of law was a fundamental pos- 
tulate of the Canadian constitutional structure, even though it was not explicitly 
set out in any operative provision. The Court went on to conclude, at p. 752: “In 
other words, in the process of Constitutional adjudication, the Court may have 
regard to unwritten postulates which form the very foundation of the Constitution 
of Canada. In the case of the Patriation Reference...this unwritten postulate was the 
principle of federalism. In the present case it is the principle of rule of law.” 


See Jean-Gabriel Castel, The Civil Law System of the Province of Quebec (Toronto: 
Butterworths, 1962). See also the Royal Edict of 1663 creating the Conseil 
Souverain of New France; text in Jacques-Yvan Morin and José Woehrling, Les 
Constitutions du Canada et du Québec (Montreal: Les Editions Thémis, 1992), p. 
292, 


See W.R. Jackett, “Foundations of Canadian Law in History and Theory’, in 
Otto E. Lang, ed., Contemporary Problems of Public Law in Canada (Toronto: 
University of Toronto Press, 1968); J.E. Cote, “The Reception of English Law” 
(1977), 15 Alta. L. Rev. 29; and Peter W. Hogg, Constitutional Law of Canada, 3rd 
ed. (Toronto: Carswell, 1992), pp. 27-44. 


R. v. Sparrow (cited in note 105) at 1094. 
R. v. Sparrow at 1101. 


Amagoalik and Chartier quoted in Michael Asch, Home and Native Land: 
Aboriginal Rights and the Canadian Constitution (Toronto: Methuen, 1984), p. 27, 
citing First Ministers’ Conference on Aboriginal Constitutional Matters; Unofficial and 
Unverified Verbatim Transcript, 15 March 1983, Volume 1, pp. 130 and 134 


respectively (with minor corrections in first quotation approved by Amagoalik). 


Resolution of the Quebec National Assembly, 20 March 1985. The English text 
is reproduced in Secrétariat aux affaires autochtones, The Basis of the Québec 
Government’ Policy on Aboriginal Peoples (Quebec City: 1988). The original French 
text is found in Secrétariat aux affaires autochtones, Les fondements de la politique 
du Gouvernement du Québec en matiére autochtone (Quebec City: 1988), pp. 5-6. 


The evolution of modern legal thinking on the subject can be traced in the fol- 
lowing commentaries: Gerard V. La Forest, Natural Resources and Public Property 
Under the Canadian Constitution (Toronto: University of Toronto Press, 1969), pp. 
108-133; Douglas Sanders et al., Native Rights in Canada (Toronto: Indian- 
Eskimo Association of Canada, 1970); Peter A. Cumming and Neil H. 
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Mickenberg, ed., Native Rights in Canada, 2nd ed. (Toronto: Indian-Eskimo 
Association of Canada and General Publishing, 1972); Kenneth Lysyk, “The 
Indian Title Question in Canada: An Appraisal in the Light of Calder” (1973) 51 
Can. Bar Rev. 450; Douglas Sanders, “The Nishga Case” (1973) B.C. Studies (no. 
19):3; J:G. Smithy “he Conceptiof Natived itle:.(1974)324, Uy Leal elenri 
Brun, “Les droits des Indiens sur le territoire du Québec”, in Le territoire du 
Québec: Six études juridiques (Quebec City: Presses de ! Université Laval, 1974), p. 
33; Brian Slattery, “The Land Rights of Indigenous Canadian Peoples”, doctoral 
dissertation, Oxford University, 1979, reprinted by the University of Saskatchewan 
Native Law Centre, 1979; Geoffrey S. Lester, “The Territorial Rights of the Inuit 
of the Canadian Northwest Territories: A Legal Argument”, doctoral dissertation, 
Osgoode Hall Law School, York University, 1981; Leroy Littlebear, “A Concept of 
Native Title” (1982) 5 Can. Legal Aid Bul. (Nos. 2 & 3) 99; Brian Slattery, 
Ancestral Lands, Alien Laws: Judicial Perspectives on Aboriginal Title (Saskatoon: 
University of Saskatchewan Native Law Centre, 1983); Boldt and Long, ed., The 
Quest for Justice” (cited in note 113); René Dussault and Louis Borgeat, 
Administrative Law: A Treatise, 2nd ed. (Toronto: Carswell, 1988), Vol. II, pp. 68- 
84; Slattery, “Understanding Aboriginal Rights” (cited in note 127); Kent McNeil, 
Common Law Aboriginal Title (Oxford: Clarendon Press, 1989); Kent McNeil, 
“The Temagami Indian Land Claim: Loosening the Judicial Strait-jacket”, in Matt 
Bray and Ashley Thomson, ed., Temagami: A Debate on Wilderness (Toronto: 
Dundurn Press, 1990), p. 185; Slattery, “First Nations and the Constitution” 
(cited in note 105); Hogg, Constitutional Law (cited in note 132), pp. 679-682; 
Jack Woodward, Native Law (Toronto: Carswell, 1994); and Macklem, “Normative 
Dimensions of the Right of Aboriginal Self-Government” (cited in note 106). 


See Slattery, “Understanding Aboriginal Rights” (cited in note 127), pp. 732, 
744-745, 


The following Supreme Court decisions contain important discussions of 
Aboriginal rights and their relation to treaty rights: Calder v. Attorney-General of 
British Columbia, [1973] S.C.R. 313; Guerin v. R., [1984] 2 S.C.R. 335; Simon 
v. R., [1985] 2 S.C.R. 387; Roberts v. Canada, [1989] 1 S.C.R. 322; R. v. Sparrow 
(cited in note 105); Rv. Sioui, [1990] 1 S.C.R. 1025. The modern Supreme Court 
has in effect confirmed a view expressed in the nineteenth century by a majority 
of Supreme Court justices in St. Catharines Milling and Lumber Company v. R. 
(1887), 13 S.C.R. 577, a view that was overshadowed at the time by the ambigu- 
ous views of the British Privy Council on further appeal, as reported in (1888), 14 
Appeal Cases 46. In Sz. Catharines (1887), the Supreme Court was split four-two 
on the question of which government, federal or provincial, took the benefit of a 
cession of Indian lands, with the majority (Ritchie C.J., Fournier, Henry and 
Taschereau JJ.) favouring the provincial government and a minority (Strong and 
Gwynne JJ.) supporting the federal government. However, on the question of the 
existence of Aboriginal title, the Court split in a different manner, with four 
judges (Ritchie, C.J., Fournier, Strong and Gwynne JJ.) supporting the view that 


Aboriginal land rights existed in one form or another under Canadian law, and two 
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judges (Henry and Taschereau JJ.) apparently denying this; see especially at 599- 
600, 608-616, 638, 639, 643-645, 663-664. For recent judicial treatments of the 
doctrine of Aboriginal rights, see the judgement of the British Columbia Court of 
Appeal in Delgamuukw v. British Columbia (cited in note 127), and the judgement 
of the High Court of Australia in Mabov. Queensland (1992), 107 Australian Law 
Reports 1. 


Calder v. Attorney-General of British Columbia, at p. 328. 


See Roberts v. Canada (cited in note 139) at 340, where Justice Wilson identified 
the precise question to be resolved in the case as “whether the law of aboriginal title 
is federal common law”. To this question she responded: “T believe that it is. In 
Calder v. Attorney-General of British Columbia, this Court recognized aboriginal title 
as a legal right derived from the Indians’ historic occupation and possession of their 
tribal lands. As Dickson J....pointed out in Guerin, aboriginal title pre-dated col- 
onization by the British and survived British claims of sovereignty. ” For discussion 
of this holding, see John M. Evans and Brian Slattery on Roberts v. Canada in 
“Notes of Cases” (1989) 68 Can. Bar Rev. 817 at 829-832. See also Bisaillon v. 
Keable, [1983] 2 S.C.R. 60, where the Supreme Court of Canada held that 
common law rules that fall within the jurisdiction of the federal Parliament are para- 
mount to provincial laws. Justice Beetz stated for the Court at 108: “I do not see 
why the federal Parliament is under an obligation to codify legal rules if it wishes 
to ensure that they have paramountcy over provincial laws, at least when some of 
those legal rules fall under its exclusive jurisdiction’. 


On this broad usage, see Blacks Law Dictionary, 5th ed. (St. Paul, Minn.: West 
Publishing Co., 1979), pp. 250-251. 


St. Catharines Milling and Lumber Company (cited in note 139) at 612-613. See 
also his statement at pp. 615-616: “To summarize these arguments, which appear 
to me to possess great force, we find, that at the date of confederation the Indians, 
by the constant usage and practice of the Crown, were considered to possess a cer- 
tain proprietary interest in the unsurrendered lands which they occupied as hunt- 
ing grounds; that this usage had either ripened into a rule of the common law as 
applicable to the American Colonies, or that such a rule had been derived from the 
law of nations and had in this way been imported into the Colonial law as applied 
to Indian Nations”. 


R. v. Sioui (cited in note 139) at 1054-1055. 


Re The Regulation and Control of Aeronautics in Canada, [1932] Appeal Cases 54 
at 70 (Privy Council), rev’g [1930] S.C.R. 663. 


These remarks are sometimes associated with various ‘compact theories’ of 
Confederation. For discussion of compact theories, see, for example, Morin and 
Woehrling, Les Constitutions du Canada et du Québec (cited in note 131), pp. 153- 
164; and G.EG. Stanley, “Act or Pact? Another Look at Confederation’, in Ramsay 
Cook, Craig Brown and Carl Berger, ed., Canadian Historical Readings (Toronto: 
University of Toronto Press, 1967), pp. 94-118. For the application of a compact 
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theory to Aboriginal peoples, see J.E. Foster, “Indian-White Relations in the 
Prairie West during the Fur Trade Period — A Compact?”, in Richard Price, ed., The 
Spirit of the Alberta Indian Treaties (Montreal: Institute for Research on Public 
Policy, 1979), pp. 181-200, and the wide-ranging discussion in James Tully, 
“Multirow Federalism and the Charter”, in Philip Bryden, Steven Davis, and 
John Russell, ed., Protecting Rights and Freedoms: Essays on the Charter’s Place in 
Canadas Political, Legal, and Intellectual Life (Toronto: University of Toronto 
Press, 1994). 


Thomas-Jean-Jacques Loranger, Lettres sur l’interprétation de la constitution fedeérale; 
premiere lettre (Quebec City: Imprimerie A. Cété et Cie., 1883), pp. 59-60; trans- 
lated as Letters upon the Interpretation of the Federal Constitution; First Letter 
(Quebec: Morning Chronicle Office, 1884), pp. 61-62. For Loranger’s influence, 
see “Loranger, Thomas-Jean-Jacques” in Dictionary of Canadian Biography (cited 
in note 119), Volume 11, pp. 529-531. 


For the application of this principle in the context of indigenous property rights, 
see Amodu Tijani v. Secretary, Southern Nigeria, [1921] 2 Appeal Cases 399 (Privy 
Council) at 407-410; Oyekan v. Adele, [1957] 2 All England Law Reports 785 
(Privy Council) at 788; Calder v. Attorney-General of British Columbia (cited in note 
139) at 401-406; Guerin. R. (cited in note 139) at 376-379; Slattery, Land Rights 
(cited in note 137), pp. 49-62; Slattery, Ancestral Lands (cited in note 137); and 
McNeil, Common Law Aboriginal Title (cited in note 137), especially pp. 161-192. 
For contrasting viewpoints on the doctrine of continuity, see Delgamuukw v. 
British Columbia (cited in note 127) at 98-99 and at 165-168. 


Letters upon the Interpretation of the Federal Constitution (cited in note 147), pp. 14- 
lie 


The full reciprocal texts of the treaty, which are found in the British Public Record 
Office, are reproduced in the documentary submissions made by the defendants 
in the Nova Scotia Micmac Moose Harvest Cases, Document Books, Volume 1: for 
the outcome of the cases, see [1990] 3 C.N.L.R. 87. For discussion of the status 
of the eighteenth-century Maritime treaties, see the decision of the Supreme Court 
of Canada in Simon v. R. (cited in note 139). 


Treaty of Peace signed on 25 June 1761, reproduced in the Moose Harvest Cases, 
Volume 3, pp. 553-618; the passage quoted is on p. 573. 


R. v. Stouz (cited in note 139) at 1034. 
R. v. Sioui at 1071-1073. 


For a full discussion of the Proclamation see Volume 1, Chapter 5. For the com- 
plete text of the Royal Proclamation see Volume 1, Appendix D. 


Statutes at Large (U.K.) 8, 7 George II to 18 George III, c. 83. 


Statutes at Large, s. 8: “All His Majesty's Canadian Subjects within the Province 
of Quebec...may also hold and enjoy their Property and Possessions, together with 
all Customs and Usages relative thereto, and all other their Civil Rights, in as large, 
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ample, and beneficial Manner, as if the said Proclamation, Commissions, 
Ordinances, and other Acts and Instruments had not been made...and that in all 
Matters of Controversy, relative to Property and Civil Rights, Resort shall be had 
to the Laws of Canada, as the Rule for the Decision of the same’. 


See M.B. Hooker, Legal Pluralism: An Introduction to Colonial and Neo-Colonial 
Laws (Oxford: Oxford University Press, 1975); and Kenneth Roberts-Wray, 
Commonwealth and Colonial Law (New York: Frederick A. Praeger, Inc., 1966). 


Section 3 of the Quebec Act states in full: “Provided always, and be it enacted, That 
nothing in this Act contained shall extend, or be construed to extend, to make void, 
or to vary or alter any Right, Title, or Possession, derived under any Grant, 
Conveyance, or otherwise howsoever, of or to any Lands within the said Province, 
or the Provinces thereto adjoining; but that the same shall remain and be in force, 
and have Effect, as if this Act had never been made.” 


To this effect, see St. Catharines Milling and Lumber Company v. R. (cited in note 
139) at 629-635 and at 648. Justice Strong stated at 631-632: “The words ‘right’, 
‘title’ and ‘possession’ [in section 3 of the Quebec Act] are all applicable to the rights 
which the Crown had conceded to the Indians by the proclamation [of 1763], and, 
without absolutely disregarding this 3rd section, it would be impossible to hold that 
these vested rights of property or possession had all been abolished and swept away 
by the statute. I must therefore hold, that the Quebec act had no more effect in 
revoking the five concluding paragraphs of the proclamation of 1763 which relate 
to the Indians and their rights to possess and enjoy their lands until they volun- 
tarily surrendered or ceded them to the Crown, than it had in repealing it as a royal 
ordinance for the government of the Floridas and Granada” at pp. 631-652. Justice 
Taschereau stated at 648: “From this result of my interpretation of it [the Royal 
Proclamation of 1763] it is unnecessary, for my determination of this case, to con- 
sider how far the sections of the proclamation to which I have alluded, have been 
affected by the act of 1774. I may, nevertheless, remark, that any right the Indians 
might have previously had could not, it seems, have been affected by this act, as 
by its 3rd section it is specially provided and enacted that ‘nothing in this act con- 
tained shall extend, or be construed to extend, to make void, or to vary, or alter, 
any right, title, or possession derived under any grant, conveyance, or otherwise 
howsoever, of or to any lands within the said Province, or the Provinces thereto 
adjoining [note omitted]”. This viewpoint was adopted by the Privy Council on 
further appeal, see St. Catherines Milling and Lumber Companyv. K. (cited in note 
139), where Lord Watson recited the main provisions of the Royal Proclamation 
of 1763 and concluded at 54: “The territory in dispute had been in Indian occu- 
pation from the date of the proclamation until 1873. During that interval of time 
Indian affairs have been administered successively by the Crown, by the Provincial 
Governments, and (since the passing of the British North America Act, 1867), by 
the Government of the Dominion.... Whilst there have been changes in the admin- 
istrative authority, there has been no change since the year 1763 in the character 
of the interest which its Indian inhabitants had in the lands surrendered by the 
treaty. Their possession, such as it was, can only be ascribed to the general provi- 
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sions made by the royal proclamation in favour of all Indian tribes then living under 
the sovereignty and protection of the British Crown.” See also R. v. Lady McMaster 
[1926] Ex. C.R. 68 at 73-74, where Justice Maclean, after summarizing Lord 
Watson's opinion on this point in the St. Catherine’ case, stated: “I am unable also 
to concur in the defendant's contention that the Quebec Act, which enlarged the 
limits of the province of Quebec, destroyed the rights of the Indians in the lands 
reserved under the proclamation. This I think has been authoritatively settled.” In 
Ontario (A.G.) v. Bear Island Foundation, [1989] 2 C.N.L.R. 73 at p. 85, the 
Ontario Court of Appeal held that Aboriginal land rights held under the Royal 
Proclamation of 1763 were not affected by the Quebec Act but that the 
Proclamation’s procedural requirements governing Indian land cessions were 
repealed by the act. For discussion, see Slattery, Land Rights (cited in note 137), 
p. 334; and Cumming and Mickenberg, Native Rights in Canada (cited in note 
137),.pp- 71-72; 88-89-1007, 


Constitution Act, 1867, s. 94. The section states that any federal provision for uni- 
formity of laws shall take effect in a province only upon being adopted by the 
province's legislature. 


S.C., 1870, c. 3. Section 31 provides in part: “And whereas, it is expedient, towards 
the extinguishment of the Indian Title to the lands in the Province, to appropri- 
ate a portion of such ungranted lands, to the extent of one million four hundred 
thousand acres thereof, for the benefit of the families of the half-breed residents, 
it is hereby enacted, that, under regulations to be from time to time made by the 
Governor General in Council, the Lieutenant-Governor shall select such lots or 
tracts in such parts of the Province as he may deem expedient, to the extent afore- 
said, and divide the same among the children of the half-breed heads of families 
residing in the Province at the time of the said transfer to Canada.” 


Paul L.A.H. Chartrand, Manitobas Métis Settlement Scheme of 1870 (Saskatoon: 
University of Saskatchewan Native Law Centre, 1991), p. 5 [notes omitted]; see 
also the detailed analysis at pp. 13-14 and 110-137. 


Alexander Morris, The Treaties of Canada with the Indians of Manitoba and the 
North-West Territories (Toronto: Belfords, Clarke & Co., 1880), p. 2137 See dis- 
cussion in Foster, “Indian-White Relations” (cited in note 146). 


Morris, Treaties of Canada, p. 96. 


43 D.L.R. (2d) 150 (Northwest Territories Court of Appeal). The Court’s decision 
was upheld on further appeal to the Supreme Court of Canada: see Sikyea v. R. 
(1964), 50 D.L.R. (2d) 80 at 158. 


For commentary on section 35 (and the companion section 25), see W.I.C. Binnie, 
“The Sparrow Doctrine: Beginning of the End or End of the Beginning?” (1990) 
15 Queens L.J. 217; Dussault and Borgeat, Administrative Law: A Treatise, 2nd ed., 
(cited in note 137), Volume 2, pp. 72-73; Georges Emery, “Réflexions sur le sens 
et la portée au Québec des articles 25, 35, et 37 de la Loi constitutionelle de 1982” 
(1984) 25 C. de D. 145; Hogg, Constitutional Law of Canada, 3rd ed. (cited in note 
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132), pp. 679-695; Lyon, “An Essay on Constitutional Interpretation” (cited in note 
168); Kenneth Lysyk, “The Rights and Freedoms of the Aboriginal Peoples of 
Canada”, in Walter S. Tarnopolsky and Gérald-A. Beaudoin, ed., The Canadian 
Charter of Rights and Freedoms (Toronto: Carswell, 1982); Kent McNeil, “The 
Constitutional Rights of the Aboriginal Peoples of Canada” (1982) 4 Supreme 
Court L.R. 255; Kent McNeil, “The Constitution Act, 1982, Sections 25 and 35” 
(1988) 1 C.N.L.R. 1; James O'Reilly, “La Loz constitutionelle de 1982, droit des 
autochtones” (1984) 25 C. de D. 125; William Pentney, “The Rights of the 
Aboriginal Peoples of Canada and the Constitution Act, 1982. Parts I and II” 
(1988) 22 U.B.C. L. Rev. 21, 207; Douglas Sanders, “The Rights of Aboriginal 
Peoples of Canada” (1983) 61 Can. Bar Rev. 314; Douglas Sanders, “Pre-Existing 
Rights: The Aboriginal Peoples of Canada (Sections 25 and 35)”, in Gérald-A. 
Beaudoin and Edward Ratushny, ed., The Canadian Charter of Rights and Freedoms, 
2nd ed. (Toronto: Carswell, 1989), 707; Bryan Schwartz, First Principles, Second 
Thoughts: Aboriginal Peoples, Constitutional Reform and Canadian Statecraft 
(Montreal: Institute for Research on Public Policy, 1986); Brian Slattery, “The 
Constitutional Guarantee of Aboriginal and Treaty Rights” (1982-83) 8 Queen's 
L.J. 232; Brian Slattery, “The Hidden Constitution: Aboriginal Rights in Canada” 
(1984) 32 Am. J. Comp. L. 361; Slattery, “Understanding Aboriginal Rights” (cited 
in note 127); Brian Slattery, “Aboriginal Language Rights”, in David Schneiderman, 
ed., Language and the State (Cowansville, Quebec: Les Editions Yvon Blais Inc., 
1991), 369; Slattery, “First Nations and the Constitution”, (cited in note 105); and 
Bruce H. Wildsmith, Aboriginal Peoples and Section 25 of the Canadian Charter of 
Rights and Freedoms (Saskatoon: University of Saskatchewan Native Law Centre, 
1988). 


R. v. Sparrow (cited in note 105) at 1105. The unanimous judgement was written 
jointly by Chief Justice Dickson and Justice La Forest. 


Sparrow at 1106. The passage quoted is found in Noel Lyon, “An Essay on 
Constitutional Interpretation” (1988) 26 Osgoode Hall L.J. 95 at 100. 


Sparrow at 1106. 
Sparrow at 1108. 
Sparrow at 1099. 


As the Court remarked in Sparrow at 1095: “It is true that for the period from 1867 
to 1961 the evidence is scanty. But the evidence was not disputed or contradicted 
in the courts below and there is evidence of sufficient continuity of the right to sup- 
port the Court of Appeal’s finding, and we would not disturb it.” 


The Court stated in Sparrow at 1101: “Government regulations governing the exer- 
cise of the Musqueam right to fish...have only recognized the right to fish for food 
for over a hundred years. This may have reflected the existing position. However, 
historical policy on the part of the Crown is...incapable of, in itself, delineating that 
right. The nature of government regulations cannot be determinative of the con- 
tent and scope of an existing aboriginal right.” 
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The Court held in Sparrow at 1091: “The word ‘existing’ makes it clear that the 
rights to which section 35(1) applies are those that were in existence when the 
Constitution Act, 1982 came into effect. This means that extinguished rights are not 
revived by the Constitution Act, 1982.” 


Sparrow at 1099. 


Baker Lake (Hamlet) v. Minister of Indian Affairs and Northern Development, [1980] 
1 EC. 518 (Trial Division) at 568. 


The Court stated at 1097-1098: “At bottom, the respondent’s argument confuses 
regulation with extinguishment. That the right is controlled in great detail by the 
regulations does not mean that the right is thereby extinguished.” It went on to con- 
clude at p. 1099: “There is nothing in the Fisheries Act or its detailed regulations 
that demonstrates a clear and plain intention to extinguish the Indian aboriginal 
right to fish. The fact that express provision permitting the Indians to fish for food 
may have applied to all Indians and that for an extended period permits were dis- 
cretionary and issued on an individual rather than a communal basis in no way 
shows a clear intention to extinguish. These permits were simply a manner of con- 
trolling the fisheries, not defining underlying rights.” 


In Rv. Sparrow (cited in note 105) the Court observed at 1091: “An existing abo- 
riginal right cannot be read so as to incorporate the specific manner in which it was 
regulated before 1982. The notion of freezing existing rights would incorporate into 
the Constitution a crazy patchwork of regulations.” 


R.v. Sparrow at 1093, quoting Slattery, “Understanding Aboriginal Rights” (cited 
injnote 127) fpr 782. 


Sparrow at 1099. 
Sparrow at 1110 [emphasis added]. 


There is a growing body of legal literature dealing with the inherent right of self- 
government. See Asch, Home and Native Land (cited in note 135); Michael Asch, 
“Aboriginal Self-Government and the Construction of Canadian Constitutional 
Identity” (1992) 30 Alta. L. Rev. 465; Michael Asch and Patrick Macklem, 
“Aboriginal Rights and Canadian Sovereignty: An Essay on R. v. Sparrow” (1991) 
29 Alta. L. Rev. 498; John J. Borrows, “A Genealogy of Law: Inherent Sovereignty 
and First Nations Self-Government” (1992) 30 Osgoode Hall L.J. 291; John 
Borrows, “Constitutional Law from a First Nation Perspective: Self-Government 
and the Royal Proclamation” (1994) 28 U.B.C. L. Rev. 1; Frank Cassidy, ed., 
Aboriginal Self-Determination (Halifax: Institute for Research on Public Policy, 
1991); Frank Cassidy and Robert L. Bish, Indian Government: Its Meaning in 
Practice (Halifax: Institute for Research on Public Policy, 1989); Diana Edith 
Ginn, “Aboriginal Self-Government”, LL.M. dissertation, Osgoode Hall Law School, 
York University, 1987; David C. Hawkes, Aboriginal Self-Government: What Does 
It Mean? (Kingston, Ont.: Institute of Intergovernmental Relations, Queen’s 
University, 1985); Kenneth J. Maddock, Bruce W. Hodgins and John S. Milloy, 
“Aboriginal SelfGovernment: Another Level or Order in Canadian and Australian 


183. 


184. 


CHAPTER 3: GOVERNANCE 


Federalism?”, in Bruce W. Hodgins et al., ed., Federalism in Canada and Australia: 
Historical Perspectives, 1920-1988 (Peterborough, Ont.: Frost Centre, Trent 
University, 1989), 452; John D. Hurley, Children or Brethren: Aboriginal Rights in 
Colonial Iroquoia, doctoral dissertation, Cambridge University, 1985 (reprinted by 
the University of Saskatchewan Native Law Centre, 1985); Peter W. Hutchins, 
“The Aboriginal Right to Self-Government and the Canadian Constitution: The 
Ghost in the Machine”, in The Inherent Right of Aboriginal Self-Government (cited 
in note 118), Volume 1; Thomas Isaac, “The Storm over Aboriginal Self- 
Government: Section 35 of the Constitution Act, 1982 and the Redefinition of the 
Inherent Right of Aboriginal Self-Government” (1992) 2 C.N.L.R. 6; Darlene M. 
Johnston, “The Quest of the Six Nations Confederacy for Self-Determination” 
(1986) 44 U.T. Fac. L. Rev.; Randy Kapashesit and Murray Klippenstein, 
“Aboriginal Group Rights and Environmental Protection” (1991) 36 McGill L.J. 
925; Leroy Little Bear, Menno Boldt, and J. Anthony Long, ed., Pathways to Self- 
Determination: Canadian Indians and the Canadian State (Toronto: University of 
Toronto Press, 1984); Patrick Macklem, “First Nations Self-Government and the 
Borders of the Canadian Legal Imagination” (1991) 36 McGill L.J. 382; Macklem, 
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of this volume we propose that issues of taxation be clarified in the treaty renewal 
and treaty-making processes. 
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The non-native leaseholders on Reserve land have been disenfranchised. We 
are taxed without representation! Needless to say, we do not elect members 
of the Band Council nor can we be elected to the Band Council. We 
believe that the principle of no taxation without representation is funda- 
mental in a democratic system of government. [emphasis in original] 


Sechelt Indian Government District Enabling Act, S.B.C. 1987, c. 16; see also John 
P. Taylor and Gary Paget, “Federal/Provincial Responsibility and the Sechelt”, in 
David C. Hawkes, ed., Aboriginal Peoples and Government Responsibility: Exploring 
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series of national adjustment grants be instituted, incorporating the expenditure 
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IT: Recommendations (Ottawa: Queen’s Printer, 1940), pp. 125-130. 


However, the federal government’s payments under the Canada Assistance Plan 
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The proportion of total revenues that takes the form of federal government grants 
varies considerably from province to province. British Columbia receives only 
about 11 per cent of its revenues in this form, as compared with 44 per cent received 
by Newfoundland (1992-1993 data). These data are found in Robin Boadway and 
Frank Flatters, “Fiscal Federalism: Is the System in Crisis?”, in Keith G. Banting, 
Douglas M. Brown and Thomas J. Courchene, ed., The Future of Fiscal Federalism 
(Kingston: Queen’s University School of Policy Studies, 1994). 


In specific claims settlements, compensation or restitution is given as a result of the 
Crown’s failure to honour, in whole or in part, the terms of an original agreement, 
often a treaty, or as a result of wrongdoing (as in fraud or expropriation without 
adequate compensation) that has occurred in the intervening period. This includes 
lands expropriated for rail and highway rights of way, military bases and weapons 
ranges, or other public purposes. 
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This distinction between direct and indirect sources of funding is significant in the 
treatment of transfers from other orders of government. When transfers include 
formulas for calculating the fiscal capacity of a recipient government, only direct 
sources of funding would be considered as a potential own-source. 


The comprehensive claims process was first instituted in the 1970s and relates to 
land claims made by Aboriginal peoples on the basis of unextinguished Aboriginal 
title, rather than specific treaty agreements. Treaty land entitlements refer to lands 
promised to First Nations at the time of treaty, but to which the full entitlement 
was never granted. See Chapter 4 (in Part Two of this volume) for a fuller treat- 
ment of these processes. 


Perhaps the most well-developed and comprehensive fiscal arrangement for 
Aboriginal government to date is that contained in the Quebec government's 
December 1994 offer for the comprehensive land claims of the Atikamekw and 
Montagnais Nation. Title V on financial provisions contains chapter 14 on fund- 
ing autonomous governments, and chapter 15 on compensation, covering articles 
89 to 103 of the offer. It addresses the underlying principles of taxation within the 
Aboriginal territories; shared resource management and resource revenues (includ- 
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R.S.C. 1985, c. F-8. The framework is being replaced by the Canada Health and 
Social Transfer, the elements of which are set out in the Budget Implementation Act 
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An illustrative contrast is the way environmental activism by citizens — whether 
middle of the road or extra-parliamentary — and public opinion data highlighting 
Canadians’ views about the importance of environmental protection have strength- 
ened the hand of several ministers of the environment. In contrast, DIAND has been 
buffeted by dramatic reversals in federal policy signals, usually responding to 
rather than initiating these changes. To cite just one example, in 1966, the depart- 
ment released the Hawthorn report, the results of an independent study and 
Canada-wide consultation, which recommended recognition that treaty Indians 
had all citizen rights and an additional set of rights arising from the treaties. Just 
three years later, in 1969, the federal cabinet released a white paper that appeared 
to relegate treaty rights to the dustbin of history in favour of a campaign of aggres- 
sively promoting the full assimilation of Aboriginal people into the mainstream of 
Canadian society. The subsequent uproar and the Supreme Court decision in 
Calder led to the complete reversal of this approach just four years later, when the 
federal cabinet announced its willingness to negotiate ‘modern treaties’ with 
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cabinet. Secretaries of state are not cabinet members. There are currently nine sec- 
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and Youth; Veterans; Latin America and Africa; Asia-Pacific; Science, Research and 
Development; and International Financial Institutions. 


Lionel D. Feldman and Katherine A. Graham, Bargaining for Cities: Municipalities 
and Intergovernmental Relations — An Assessment (Montreal: Institute for Research 


on Public Policy, 1979), Chapter 3. 


Doern (cited in note 276) indicates that consideration was given in 1989 and 1992 
to turning Industry Canada’s Aboriginal business branch into a special operating 
agency. During the 1993 reorganization, some within government proposed sep- 
arating the policy and service delivery responsibilities of the department. The idea 
was rejected in 1993 because of the extreme sensitivity of any changes in this policy 
field and the recognition that changes could no longer be made unilaterally. 


David Osbourne and Ted Gaebler, Reinventing Government: How the 
Entrepreneurial Spirit is Transforming the Public Sector (Reading, Mass.: Addison- 
Wesley, 1992); and Susan D. Phillips, “How Ottawa Blends: Shifting Government 
Relationships with Interest Groups”, in Frances Abele, ed., How Ottawa Spends: 
The Politics of Fragmentation 1991-92 (Ottawa: Carleton University Press, 1991). 


The Commission's fundamental recommendations regarding Aboriginal governance 
require a shift in federal perspective away from highly conditional funding arrange- 
ments to a much more varied fiscal framework. The Commission itself will have 
provided a major conceptual foundation for this review through the work of 
Dittburner and Maslove, “Making Finance Fit” (cited in note 258), and Douglas 
Brown and Jonathan Rose, “Exercising Aboriginal Self-Government: The 
Intergovernmental Transition’, research study prepared for RCAP (1995). A major 
task remains, however. The federal government must refine the Commission’s 
conceptualization of the government-to-government fiscal relationship, partly on 
the basis of more sophisticated data on federal spending related to Aboriginal people 
than the Commission was able to obtain. 

In addition, the Commission’s recommendations imply a need for the federal 
government to assess the full level of funding related to Aboriginal affairs and to 
evaluate the allocation of funds among its various responsibilities and initiatives. 
Consideration of the level of federal support for initiatives such as the proposed 
treaty commissions and the centre for research and policy on Aboriginal eco- 
nomic development would fall into this category. 


For further discussion of past policy and the corporate culture of DIAND, see 
Doern, “The Politics of Slow Progress”; Abele and Graham, “Plus Que Ca Change’; 
and Paton, “New Policies and Old Organizations” (all cited in note 276). 


See, for example, Knockwood, “Case Study on Self-Governance” (cited in note 72). 


Aboriginal people have long seen the need for this. Commentaries on the history 
of Aboriginal/Canada relations since the early 1960s have shown, however, that 
occasions that Aboriginal people thought were for joint planning were viewed by 
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government officials as lobbying sessions. This inconsistency in expectations con- 
tributed to Aboriginal peoples’ distrust of Canadian governments and to a sour- 
ing of relations. See, for example, Weaver, Making Canadian Indian Policy (cited 
in note 278); and Katherine A. Graham, Carolyn Dittburner and Frances Abele, 
Soliloquy and Dialogue: The Evaluation of Public Policy Discourse on Aboriginal Issues 
Since the Hawthorn Report, volume 1 of RCAP, Public Policy and Aboriginal Peoples, 
1965-1992 (Ottawa: Supply and Services, forthcoming). 


Royal Commission on Electoral Reform and Party Financing, Reforming Electoral 
Democracy, Volume 2 (Ottawa: Supply and Services, 1991). See, in particular, the 
report to the Royal Commission on Electoral Reform and Party Financing by the 
Committee for Aboriginal Electoral Reform, “The Path to Electoral Equality”, 
1991. All five members of the committee were Aboriginal persons and either sit- 
ting or former members of Parliament. 


For a general review, see Robert A. Milen, “Aboriginal Constitutional and Electoral 
Reform”, in Robert A. Milen, ed., Aboriginal Peoples and Electoral Reform in 
Canada, Volume 9 of the Research Studies of the Royal Commission on Electoral 
Reform and Party Financing (Toronto: Dundurn Press, 1991). 


Based on data in Robert A. Milen, “Canadian Representation and Aboriginal 
Peoples: A Survey of the Issues”, research study prepared for RCAP (1994). 


See Chaprterps.on implementing Aboriginal constituencies in Volume 2 of 
Reforming Electoral Democracy (cited in note 292). 


Augie Fleras, “Aboriginal Electoral Districts for Canada: Lessons from New 
Zealand”, in Milen, ed., Aboriginal Peoples and Electoral Reform in Canada (cited 
in note 293). 


First Ministers Meeting on the Constitution, Consensus Report on the Constitution 
(cited in note 188), section 22, p. 8. 


First Ministers Meeting on the Constitution, Consensus Report on the Constitution, 
section 9, p. 4. 


For a fuller description of the Saami parliaments, see David C. Hawkes and 
Bradford W. Morse, “Alternative Methods for Aboriginal Participation in Processes 
of Constitutional Reform”, in Ronald L. Watts and Douglas M. Brown, ed., 
Options for a New Canada (Toronto: University of Toronto Press, 1991). 


Peter Jull, “A Thousand Years: Indigenous Peoples and Northern Europeans’, 
research study prepared for RCAP (1994). 


APPENDIX 3A 


EXISTING FINANCIAL ARRANGEMENTS FOR 
ABORIGINAL (GOVERNMENTS AND 
REGIONAL AND [TERRITORIAL GOVERNMENTS 


Indian Band Government 


Until at least the 1950s, the federal government, through the department of 
Indian affairs (DIAND), was directly responsible for providing the vast majority 
of services to on-reserve Indians. Since that time, band governments have come 
to assume more and more responsibility for delivering and administering these 
services themselves. The financial arrangements currently in place to support 
these activities fall into three programs of transfers from DIAND: contribution 
arrangements, comprehensive funding arrangements, and alternative funding 
arrangements. 


Contribution Arrangements 


Contribution arrangements are used to fund programs or projects requiring sig- 
nificant interaction between DIAND and the recipient government, such as major 
capital projects. Contributions involve substantial terms and conditions that stip- 
ulate matters such as the service to be provided, to whom, and what expenses 
are eligible for reimbursement. Any amount left unspent is to be returned to the 
federal government. 


Comprehensive Funding Arrangements 


Sixty-five per cent of all funds currently transferred by the department to /ndian 
Act governments are realized through the comprehensive funding arrangements 
(CFA) program, a mix of contributions, lump sum grant funding, and flexible 
transfer payments. ' 


Contributions 


Contributions are open-ended financing arrangements in which DIAND under- 
takes to finance all eligible expenditures associated with the provision of particular 
services to band members. For these designated services, DIAND retains all con- 
trol over program design and the allocation of funds, while band governments 
are responsible for administering the services and reporting regularly to the 
federal government. Before the establishment of the broader CFA program (which 
includes a mix of transfers), contribution agreements were the primary instru- 
ment for financing band government activities. Now, as part of the CFA program, 
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contribution agreements fund only those services involving a high level of tech- 
nical complexity or a high level of risk, such as in the case of social assistance pro- 
grams. In this case, a manual specifies eligibility requirements and benefit 
schedules that must be complied with in order for payments made by the Indian 
band to be eligible for reimbursement. 


Grants 


The grant portion of the CFA program is specifically earmarked for financing the 
institutions of band government and their administration. This is an uncondi- 
tional grant, with no specific terms or conditions attached to it. 


Flexible transfer payments 


Flexible transfer payments (FTP) are special transfer payments that were intro- 
duced as an alternative to contribution agreements, providing for increased 
flexibility in the form of more autonomy for band governments to determine the 
means of delivering specified services. When any savings are realized through 
these alternative means, band governments are free to spend the surpluses gen- 
erated in any manner they see fit. This limited autonomy allowed under FTP, 
however, is traded off against more onerous reporting requirements compared 
to contribution agreements. 


Alternative Funding Arrangements 


A lot of times our funds are earmarked already. We are told, “This is 
for child initiatives; this is for this; this is for that.’ In our commu- 
nity we know our needs are a lot different from what has been told 
to us. We need to be able to have a say, as a community, where we 
want to have those dollars go. 

Chief Agnes Snow 


Canoe Creek Indian Band 
Kamloops, British Columbia, 15 June 1993 


The most recent approach to financing Indian Act governments is the alternative 
funding arrangements (AFA) program. It was established in 1986 as an alternative 
to the CFA program and now accounts for 20 per cent of all funding transferred 
to band governments from DIAND.” Similar in nature to the FTP scheme, but gen- 
erally on a multi-year basis, the AFA program provides for more autonomy for band 
governments regarding the allocation of funds for different uses. In practice, a band 
government will negotiate with the department what is essentially a conditional 
grant for the provision of particular services. Once those funds are transferred, how- 
ever, band governments have the authority to redesign programs and to reallocate 
funds between various programs and projects. 
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Sechelt Indian Band Self-Government 


The legal framework for the fiscal arrangements for the Sechelt band is provided 
by federal legislation (the Sechelt Indian Band Self-Government Act) and provin- 
cial law (the Sechelt Indian Government District Enabling Act). The latter gives 
Sechelt, and the 33 reserves it contains, legal status as a municipality. 

The federal legislation effectively replaced most of the elements of the 
Indian Act for the Sechelt band. The Sechelt band, as a legal entity, can thus enter 
into contracts, acquire property and borrow funds and has been given fee simple 
title to all its reserve lands. It is responsible for providing public services in the 
areas of education, health, testate or intestate succession, public order and safety, 
and social and welfare services. 

Perhaps the most important point concerning the fiscal arrangements is the 
power given to the Sechelt band in the federal law for “taxation, for local pur- 
poses, of interests in Sechelt lands, and of occupants and tenants of Sechelt lands 
in respect of their interests in those lands”. Thus the Sechelt band has taxation 
authority over both Aboriginal and non-Aboriginal residents. This is significant, 
because roughly 50 per cent of the residents on Sechelt lands are non-Aboriginal. 

Section 32 of the federal legislation also allows for moneys held by the gov- 
ernment of Canada for the Sechelt band (as the band existed under the Indian 
Act) to be transferred to the band. Five-year agreements establish a base level of 
funding that is indexed to the Consumer Price Index and to growth in the on- 
reserve status population and is conditional upon providing existing standards 
of specified public services. These services include the operation of band-owned 
schools and the provision of education support services, social services such as 
shelters and special needs, job creation and economic development. Capital 
expenditures include transfers to the Sechelt Indian Band Housing Program, con- 
struction and improvement of roads and bridges, purchase of machinery, equip- 
ment and lands for use by the Sechelt band, and payments to local school 
districts for Sechelt’s negotiated share of capital construction. 

DIAND expenditures in 1984-1985 for the Sechelt band served as the initial 
basis for the transfer payments to the band under the original five-year funding 
agreement (1986-1991). A new funding agreement was signed in 1991 covering 
the next five-year period. This new agreement gives the band a single lump-sum 
grant at the beginning of the fiscal year, with annual adjustments made to reflect 
the rate of inflation and changes in the band’s population. The funding now 
allows the range of services to be extended to include the provision of nursing ser- 
vices, health and medical supplies, and it includes the funds that had been allo- 
cated to the band under the Canadian Aboriginal Economic Development Strategy. 
The arrangement eliminates the need for separate contribution agreements to be 
reached between the band and the various departments of the federal government 
that would normally provide services to Sechelt residents. 
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Regional Governments 
Kativik Regional Government 


The Kativik Regional Government (KRG) is recognized as a municipal corpora- 
tion by the Act Concerning Northern Villages and the Kativik Regional Government, 
which also provides the legal framework for the fiscal arrangements between 
Kativik and the Quebec government. Although KRG has the legal authority to levy 
taxes within its territory, and has entered into tax-sharing agreements with 
Canada and Quebec, KRG leaves many of the tax fields open entirely for the 14 
municipalities that make up the region. Quebec’s Bill 23 (1978) gives munici- 
palities within the Nunavik region the power to levy municipal-type taxes (a por- 
tion of which is paid to KRG), as well as raising revenues through issuing licences 
or permits and charging fees for services and rentals. Each municipality, however, 
must submit its budget proposals to KRG, which, in turn, must have its global 
budget approved by the Quebec department of municipal affairs. KRG also has 
a resource revenue sharing agreement and has the authority to borrow funds. 

The bulk of the funding for KRG comes in the form of conditional grants 
from a large number of federal and provincial government departments. The 
amount of these grants must be negotiated each year with each department that 
has entered into a contractual agreement with KRG. These contracts are usually 
for periods of three years. For example, the recent contract signed between the 
Quebec department of public security and kRG for locally controlled police ser- 
vices is for a duration of three years, but the annual transfer amounts from the 
department to KRG to finance these services must be renegotiated each year. 
Therefore, KRG is subject to the funds made available to the department by the 
Quebec cabinet. This approach is time-consuming and expensive. 


Cree-Naskapi 


The Cree-Naskapi (of Quebec) Act applies to the Naskapi band of Quebec and 
eight Quebec Cree bands. This act gives the bands local by-law powers that trans- 
late into authority to levy taxes (other than income taxes) and to charge fees for 
licences or services. The bands control their own capital and revenue funds, 
although the minister of Indian affairs is entitled to inspect all band accounts, 
financial records and auditor’s reports. The bands may also borrow moneys 
through a by-law that specifies the amount to be borrowed, its purpose, and the 
manner and terms of repayment. 

The fiscal arrangement between the federal government and the Cree- 
Naskapi takes the form of cash grants with few conditions attached. Annual 
funding is determined by adjustments to the DIAND funding base for the 1984- 
1985 fiscal year, with subsequent adjustments made for changes in population, 
inflation, uncontrollable major cost components in northern isolated commu- 
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nities (for example, fuel, transportation and utility costs), additions to housing 
and local infrastructure, reinstatements of band members, as well as any special 
needs that may arise from time to time. Funds are allocated to the individual 
bands based on proportional distribution and subject to a few negotiated fac- 
tors. Seventy-five per cent of the grant is paid at the beginning of the fiscal year, 
with the remainder paid once certain conditions regarding accountability have 
been met. 


Territorial Government 
Yukon Territorial Government 


A similar model is found in the Yukon Territorial Government Formula Financing 
Agreement. This model is an alternative to the formula used to calculate equal- 
ization payments from the federal government to the provinces, but is based on 
the equalization principles set out in section 36 of the Constitution Act, 1982. 
It is based on historical estimates of spending for the provision of “reasonably 
comparable levels of public services” to those in other provinces and territories 
of Canada. This base, referred to as the gross expenditure base (GEB) is then 
adjusted to reflect population and inflation changes. 

GEB is calculated on a per capita basis which, for 1991, was estimated at 
approximately $13,000. This represents the maximum transfer, or ceiling, avail- 
able from the federal government. However, all other revenues available to the 
Yukon government are deducted from GEB. These revenues include payments 
under various shared-cost programs, such as the former Established Programs 
Financing and the Canada Assistance Plan; and recoveries from various programs 
and agreements such as DIAND’s family and children’s services and hospital and 
medical care programs, the economic development agreement, and the Inuvialuit 
Final Agreement, for example. Also deducted from the expenditure base are the 
own-source revenues available to the Yukon government, such as tax revenues 
(for example, income tax, school and property tax, as well as taxes on fuel oil, 
tobacco, liquor and insurance premiums), investment income, licences, fees 
and permits, and fines. The difference between GEB and the revenues available 
to the government is the amount of the formula financing transfer payment. 

The main advantage of this approach is its flexibility, which would make 
it attractive to Aboriginal nation governments that do not yet enjoy a level of eco- 
nomic development that would allow for a significant tax base, as well as those 
that require a period to catch up. The tax effort of the Aboriginal government 
would have to be factored into the formula, as is the case for the method of cal- 
culating equalization for provinces. This would likely be done by assuming that 
the Aboriginal government is levying taxes, where it has authority to do so, at 
the national average rate.’ Without such a factor, a decision by a government not 
to tax in an area in which it has authority to do so would result in an increased 


415 


416 


RESTRUCTURING THE RELATIONSHIP 


transfer from the federal government. To be consistent with the broad princi- 
ples of equalization, and to prevent the creation of tax havens, it should be the 
Aboriginal government that bears the fiscal consequences of such a decision. 


Analysis 

By far the most serious critique of financial arrangements associated with the 
Indian Act-style governing relationship is the excessive costs of negotiation and 
administration associated with such a relationship. DIAND, for example, expends 
a portion of its budget advising on and monitoring services that are devolved to 
band governments, in addition to its responsibilities for managing program 
design and providing funding for the services themselves. Band governments, for 
their part, are subject to excessive and complex accountability requirements, 
which draw significantly on the time and other resources available for actually 
delivering the services. We should note that many improvements have been made 
in the past decade regarding these accountability requirements, notably with the 
introduction of the AFA program. However, these accountability provisions, 
and the related costs of administration, typically still exceed those associated with 
transfers received by provincial and even municipal governments. 

A related and equally important critique of the DIAND band government 
relationship stems from the fact that the size of transfers under either CFA or AFA 
is determined in separate negotiations between the federal government and 
individual band governments, rather than through formula-based financing 
mechanisms that would apply to a//band governments. This has two important 
implications, one related to the process of negotiation and the other to equity 
considerations. 

To begin with, each band must allocate scarce resources to a continuing 
and regularized negotiation process. These negotiations often occur on an 
annual or ad hoc basis, in contrast to federal/provincial fiscal arrangements, 
which are renewed regularly every five years. More fundamentally, the prospect 
of a fair and balanced negotiation process is nearly impossible given the over- 
whelming imbalance of the parties at the table — small band governments, often 
representing communities of fewer than a thousand people, with limited own- 
source revenues and institutional capacity, versus federal negotiators who not only 
have the administrative resources of an entire federal department to draw upon, 
but are also the gatekeepers of the federal government's fiscal largesse. 

As well, negotiations for transfer levels conducted on a community-by- 
community basis are not designed to take sufficient account of (1) the resources 
available to different bands; (2) the varying abilities of band governments in terms 
of institutions and personnel to administer or deliver programs; or (3) the dif- 
ferences in the costs of service delivery borne by different band governments in 
providing the same services. By contrast, when the level of fiscal transfers is deter- 
mined on the basis of a funding formula (or formulae), and these broader 
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arrangements are negotiated simultaneously by Aboriginal, federal, provincial and 
territorial governments, the negotiation process is simplified, more cost-effective, 
and more likely to produce equitable results across Aboriginal nations. 

Finally, it should be noted that CFA and AFA programs apply only to ser- 
vice delivery for band members residing on-reserve, as determined by the fed- 
eral government. In some /ndian Act communities, this can mean that up to 50 
per cent of a nation’s members are not properly or adequately funded. 


NOTES 


1. Department of Indian Affairs and Northern Development, “DIAND’s Evolution 
from Direct Service Delivery to a Funding Agency”, background paper prepared 
for RCAP (1993), p. 13. Note that an additional 13 per cent of funding for band 
governments is realized through contribution agreements that have been established 
outside the CFA framework. 


2. DIAND, “DIAND’s Evolution”. 


3. For a fuller description, see Thomas J. Courchene and Lisa M. Powell, A Farst 
Nations Province (Kingston: Institute of Intergovernmental Relations, Queen's 


University, 1992). 
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A SUMMARY OF THE PROPOSAL BY THE NATIVE 
COUNCIL OF CANADA FOR A 
HOuSE OF THE First PEOPLES 


The Native Council of Canada (now the Congress of Aboriginal Peoples) has 
proposed its vision of a more powerful and constitutionally entrenched House 
of the First Peoples, which would be a third chamber of Parliament and as such 
require a constitutional amendment. The proposal, developed in 1992 during 
the Canada round of constitutional negotiations, described a body of between 
75 and 100 representatives.’ Each nation or people would choose representa- 
tives, with adjustments made to acknowledge the influence of provincial and ter- 
ritorial boundaries. The primary function of the House of the First Peoples 
would be in relation to federal legislation, since it is assumed that Parliament will 
continue to legislate for Aboriginal peoples, as Aboriginal peoples, under section 
91(24) of the Constitution Act, 1867 (“Indians, and Lands reserved for the 
Indians’), as well as in other areas that will affect them, such as spending power, 
the environment, and the offshore. This assumption underlies all proposals for 
a third chamber or an Aboriginal parliament. 

The Native Council proposed that the House of First Peoples have the 
power to veto certain legislation put before it, or that passing such legislation 
require a double majority of the House of Commons and the House of First 
Peoples, or that the House of Commons might refer certain legislation to the 
House of First Peoples for review. The House of First Peoples would be permitted 
to review or override Parliament inititatives concerning matters that “directly 
affect areas of exclusive Aboriginal jurisdiction...or where there is a substantial 
impact of a particular law on Aboriginal peoples” .” 

The Native Council of Canada also saw a role for a third chamber in rat- 
ifying constitutional amendments, particularly those affecting the rights and 
interests of Aboriginal peoples, although it did not see the House of the First 
Peoples becoming involved in constitutional negotiations and intergovernmen- 
tal relations. 

A number of options were proposed for selection of representatives to the 


House of the First Peoples: 


1. by electoral districts representing all Aboriginal peoples within that district; 

2. by electoral districts representing each Aboriginal people (that is, separate rep- 
resentation for First Nations, Inuit and Métis people); 

3. through appointment by Aboriginal organizations or Aboriginal govern- 
ments; 
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4. through indirect elections in which Aboriginal associations or Aboriginal goy- 
ernments represent each Aboriginal people; or 
5. through indirect elections in which an electoral college mechanism is estab- 


lished composed of delegates of each Aboriginal people. 


As the proposal noted, the method of selection would have to reflect 
Aboriginal principles of democracy within their own institutional framework. 
In many instances representatives would be elected directly, but in a number of 
nations indirect representation might reflect more accurately traditional 
Aboriginal ways, in which consensus decision making is favoured over the more 
adversarial approach of non-Aboriginal Canadian politics. 


NOTES 


1. Native Council of Canada [Congress of Aboriginal Peoples], “House of the First 
Peoples”, paper tabled in Working Group II of the Continuing Committee on the 
Constitution, 31 March-2 April 1992, Canadian Intergovernmental Conference 
Secretariat document 840-614/015. 


2. “House of the First Peoples”, p. 3. 
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